
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NOS. F411615 and F411616    

RICK SCHUETZE,
EMPLOYEE CLAIMANT

D & G TRANSPORT,
EMPLOYER RESPONDENT NO. 1  

GALLAGHER BASSETT SERVICES,
INSURANCE CARRIER/TPA RESPONDENT NO. 1

CRAWFORD & COMPANY
INSURANCE CARRIER/TPA RESPONDENT NO. 2

ORDER FILED APRIL 13, 2006

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant appears pro se. 

Respondents No. 1 represented by the HONORABLE WILLIAM FRYE,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE FRANK NEWELL,
Attorney at Law, Little Rock, Arkansas. 

                 
ORDER

This case comes on for review before the Full

Commission on Respondent No. 2's Motion to Strike Claimant’s

Brief.  Respondent No. 2 asserts claimant’s brief contains

statements in the argument portion not testified to at the

hearing below or not accurately reflective of the

documentary evidence introduced.  Respondent No. 2 asserts

claimant is trying to introduce new evidence, new witnesses,
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and newly created evidence.  Since the Full Commission

conducts a de novo review of the record produced below, we

are adequately prepared to ascertain evidence from argument. 

Because of the de novo review conducted on appeal, we will

not consider any statement made by claimant in the brief as

evidence, that is not also contained in testimony.  We will

also consider any statement made by claimant not contained

in the testimony or documentary evidence already in the

record, not to be of probative value and will give it no

weight.  Accordingly, we find that Respondent No. 2's Motion

to Strike should be, and hereby is, denied.

Also before the Full Commission is claimant’s request

to introduce new evidence on appeal.  After considering the

claimant’s Motion both respondents’ responses thereto, and

all other matters properly before the Commission we find

that the claimant’s Motion should be denied.

In an opinion filed November 30, 2005, an

Administrative Law Judge found that the claimant failed to

prove by a preponderance of the evidence that he sustained

any compensable injuries on any of the dates he alleges.  On

December 30, 2005, the claimant filed a notice of appeal

with the Commission.
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The claimant filed a Motion to Submit New Evidence on

March 21, 2006.

Ark. Code Ann. §11-9-705(c)(1)(Repl. 2002)

provides that all evidence must be submitted at the initial

hearing on the claim.  In order to submit new evidence, the

claimant must show that the new evidence is relevant; that

it is not cumulative; that it would change the result of the

case; and that the claimant was diligent in presenting the

evidence to the Commission.  Mason v. Lauck, 232 Ark. 891,

340 S.W.2d 575 (1960); Haygood v. Belcher, 5 Ark. App. 127,

633 S.W.2d 391 (1982).

The Commission has broad discretion with reference

to admission of evidence, and the Supreme Court will not

reverse that decision absent a showing of abuse of that

discretion.  Clark v. Peabody Testing Service, 265 Ark. 489,

579 S.W.2d 360 (1979); W.W.C. Bingo v. Zwierzynski, 53 Ark.

App. 288, 921 S.W.2d 954 (1996); Linthicum v. Mar-Bax Shirt

Co., 23 Ark. App. 26, 741 S.W.2d 275 (1987); Southwest Pipe

and Supply v. Hoover, 13 Ark. App. 144, 680 S.W.2d 723

(1984).

Claimant alleges other witnesses could have been called

to the hearing.  These witnesses were not called.  He also

asserts he needs to introduce other documents which were



Schuetze - F411615 4

available at the time of the hearing but was not introduced. 

Next, he seeks to introduce documents that were secured

after the opinion by the Administrative Law Judge was filed. 

He also seeks to introduce a document from the internet

concerning memory loss.

The claimant has not shown that he was diligent in

securing either the testimony of these witnesses, nor in

securing documents available before the hearing and not

diligent in documents he secured after the opinion was

written by the Administrative Law Judge.

Therefore, after considering the claimant’s Motion,

both respondents’ responses thereto, and all other matters

properly before the Commission, we deny the claimant’s

Motion to Submit Additional Evidence on appeal and deny

respondent No. 2's Motion to Strike Claimant’s Brief. 

IT IS SO ORDERED.       

                                               
OLAN W. REEVES, Chairman

________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

I concur with the Majority’s denial of Respondent

No. 2's Motion to Strike.  I must respectfully dissent

without opinion from the Majority’s denial of the claimant’s

request to introduce new evidence.

_____________________________
SHELBY W. TURNER, Commissioner


