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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F402542

DEBBIE A. ROGERS,
EMPLOYEE                          CLAIMANT

WAL-MART STORES, INC.,
EMPLOYER   RESPONDENT 

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER           RESPONDENT 
 
    

OPINION FILED NOVEMBER 17, 2006

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented Pro Se on appeal.

Respondents represented by the HONORABLE SUSAN FOWLER,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 12, 2006.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. On March 7, 2004, the claimant sustained
compensable injuries arising out of and
during the course of her employment with
Wal-Mart Stores, Inc., at which time her
earnings were sufficient to entitle her
to compensation rates of $250.00 per
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week for temporary total disability and
$188.00 per week for permanent partial
disability.

3. The claimant has proven, by a
preponderance of the evidence, that, in
addition to her admitted left forearm
injury, she also sustained injuries to
her low back and coccyx which required
medical services and resulted in
disability and which is confirmed by
medical evidence supported by objective
findings, and which was caused by the
same, admitted incident identifiable by
time and place of occurrence on March 7,
2004.

4. Respondents are responsible for all
outstanding hospital, medical, and
related expenses for treatment of the
claimant’s low back and coccyx injury,
including, but not limited to
reimbursement of any out-of-pocket
expenses and co-payments not paid by the
claimant’s health insurance provider,
and respondents remain responsible for
continued, reasonably necessary medical
treatment, including, but not limited to
referral to a neurosurgeon for a
possible coccygectomy following further,
conservative treatment and, if
warranted, following further
evaluations.

5. Respondents are entitled to a credit or
offset equal to dollar-for-dollar, the
amount of medical benefits the claimant
has previously received for the same
medical services under the employer’s
group health service plan pursuant to
A.C.A. §11-9-411.

6. The claimant has proven, by a
preponderance of the evidence, that she
is entitled to additional temporary
total disability benefits for the dates
she was taken off work while receiving
additional medical treatment,
specifically, for the following dates: 
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August 13, 16, and 17, 2004; February 10
- 25, 2005, as well as temporary partial
disability for any dates immediately
before January 27, 2005, at which time
she was permitted to work part-time, no
more than four (4) hours per day.

7. Issues not addressed herein are
specifically reserved for future
determination.

  

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the April 12, 2006,

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

 
                                                      
                       OLAN W. REEVES, Chairman

 
                                                      
                       SHELBY W. TURNER, Commissioner

 
Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant sustained a

compensable low back and coccyx injury on March 7, 2004.

The claimant fell from a ladder on March 7,

2004, landing essentially on her left side and arm.

Although the claimant reported the incident to
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management and was offered emergency medical treatment,

she did not seek immediate medical attention. Later that

same day, however, the claimant reported to the

emergency room of Lawrence Memorial Hospital, where she

was treated for a contusion on her left forearm and a

coccyx strain/sprain. Contemporaneous x-rays of the

claimant’s pelvis and sacral coccyx revealed a possible

“slight ventral angulation of the coccyx”, with “no

frank fracture line”. On March 9 and 16, 2004, the

claimant presented to her family physician, Dr. Shawn

Peyton, for follow-up on her left arm and coccyx pain.

Dr. Peyton diagnosed the claimant with coccyx fracture,

left forearm and elbow contusion, gluteus muscle strain,

and low back pain. Dr. Peyton referred the claimant to

orthopaedic specialist, Dr. David Dowling. 

On March 19, 2004, Dr. Dowling examined the

claimant and took another set of x-rays. Dr. Dowling

found no objective medical evidence of a fractured

coccyx. His medical report from that date reflects that

the new x-rays of the claimant’s pelvic region revealed

normal alignment of the sacrum and coccyx with no

obvious fracture. Views of the claimant’s lumbar spine

revealed normal alignment with no fractures,

subluxations, soft tissue or boney masses. Accordingly,

Dr. Dowling assessed the claimant with lumbar and coccyx
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strain, and he recommended an MRI to rule out a

herniated disc. This study, which was conducted on March

24, 2004, revealed degenerative changes at L4-L5, with

no evidence of disc herniation. In his report dated

April 8, 2004, Dr. Dowling stated, “She basically just

has had a strain after her fall with resultant soft

tissue pain.” On April 16, 2004, Dr. Dowling released

the claimant to full duty with no repetitive bending at

the waist and no lifting over 30 pounds. In a subsequent

letter to respondent’s counsel, Dr. Dowling verified

that he had observed no visible bruising or muscle spasm

upon examination and treatment of the claimant. 

The medical records reflect that the claimant

was next seen for her low back and coccyx complaints by

Dr. Umar Daud of Lawrence Memorial Hospital. In a letter

of general concern dated January 26, 2005, Dr. Daud

wrote that the claimant was “having severe back pain and

has been sent to neurosurgery and pain management.” Dr.

Daud further indicated that an MRI had been done which

showed nerve irritation. However, whether Dr. Daud was

referring to her previous MRI or to a subsequent study

is unclear since the MRI report of March 24, 2004, is

the only one of record.

A medical report from Dr. Rodney T. Routsong

of Mid-South Neurosurgery dated June 17, 2005, reflects
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that the claimant had recently been seen at the

emergency room after a fall in water on June 13, 2005.

That incident occurred while the claimant was on

vacation, and was not work-related. The claimant

sustained a shoulder injury and fracture at T-11 as

result of that incident, although the fracture at T-11

was initially thought to be old. 

In an FMC Progress note dated August 11, 2005,

Dr. Daud reported that the claimant had been denied a

recent request for a refill of her pain medications

because it was earlier than 30 days since her last

prescription had been filled. Due to this denial, the

claimant had visited the emergency room on August 3,

2005, complaining of headache, shoulder, and neck pain.

The claimant was diagnosed at the emergency room with

myofascial pain, for which she was given Stadol and

Phenergan. She was discharged home with a prescription

for 15 Percocet tablets, which the pharmacy refused to

fill. Dr. Daud reported that the claimant was contacted

by his clinic concerning this violation of her drug

contract.

After a reportedly unsuccessful attempt to

reach the claimant by telephone, in a letter to the

claimant dated November 11, 2005, Dr. Daud wrote, in

part, as follows:
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I am writing this letter regarding
the x-ray of your tailbone. The
radiologist did not see any
abnormality in the tailbone. 

On December 12, 2005, Dr. Paul Vellozo, also

of Lawrence Memorial Hospital, wrote a letter of general

concern which indicated that the claimant had come under

his care for low back pain and compression fractures of

the thoracic spine and left shoulder. These injuries

were reportedly from the non-work related incident that

had occurred in June of 2005. Dr. Vellozo reported that

the claimant had undergone surgery on her left shoulder

as a result of these injuries. Dr. Vellozo released the

claimant to work with lifting restrictions on January 9,

2006. 

The claimant was also followed for these

injuries by Dr. Calvin Savu and Dr. Thomas Joseph. On

January 11, 2006, Dr. Savu noted from his examination of

the claimant that her diagnosis should include

sacrococcygeal ligamental injury and strain. However,

Dr. Savu added that the claimant’s P3 Psychological

Assessment revealed high degrees of depression and

anxiety and moderate somatization, which probably

contributed to the degree of discomfort and disability

that he observed during her examination. 
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With regard to pre-existing medical problems,

the medical records reflect that the claimant has a

significant history of back complaints. For example, in

1998 the claimant presented to Dr. Peyton with pain

bilaterally down her back extending into her legs. Dr.

Peyton speculated at that time that the claimant was

experiencing “disc trouble or lumbosacral muscle

strain”. Subsequently, on April 5, 1999, the claimant

presented to the emergency room with complaints of left

sided back and groin pain. Approximately four months

later, on September 25, 1999, the claimant presented to

the emergency room with low back pain. On February 5,

and again on February 11, 2002, the claimant presented

to Lawrence Health Services with complaints of low back

pain. Finally, in 2003, the claimant presented to

Lawrence Health Services once in January, twice in May,

and once in June, with complaints including neck and

back tenseness, low back pain for an extended period of

time, and pain under her right shoulder blade. As of her

June 6, 2003, trip to Lawrence Health Services, the

claimant announced that she was in “a lot of back pain”,

for which Percocet no longer provided her relief.

The claimant has the burden of proving by a

preponderance of the evidence that she is entitled to

compensation benefits. Voss v. Ward’s Pulpwood Yard, 248
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Ark. 465, 425 S.W.2d 629 (1970). Moreover, the claimant

bears the burden of proving the compensability of her

claim by a preponderance of the evidence, where a

preponderance of the credible evidence of record means

“evidence of greater convincing force.” Jordan v. Tyson

Foods, Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995);

See also, Smith v. Magnet Cove Barium Corp., 212 Ark.

491, 206 S.W.2d 42 (1947).

There is no presumption that a claim is

compensable, that an injury is job-related, or that a

claimant is entitled to benefits. Crouch Funeral Home v.

Crouch, 262 Ark. App. 417, 557 S.W.2d 392 (1977); see

also, O.K. Processing, Inc. v. Servold, 265 Ark. 352,

578 S.W.2d 224 (1979). Under the statute, for an

accidental injury to be compensable, the claimant must

show that she sustained an accidental injury; that it

caused internal or external physical injury to the body;

that the injury arose out of and in the course of

employment; and that the injury required medical

services or resulted in disability or death. §11-9-

102(4)(A)(i)(Repl. 2002). Additionally, the claimant

must establish a compensable injury by medical evidence,

supported by objective findings as defined in §11-9-

102(16).
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In my opinion, the claimant has failed to meet

her burden of proving that she sustained a compensable

low back and coccyx injury on the date in question.

First, and foremost, there are no objective findings to

support the claimant’s allegations that she sustained a

compensable injury to her low back and coccyx as a

result of the incident on March 7, 2004. For example,

emergency room records from March 7, 2004, note bruising

and swelling of the claimant’s left arm, but none to her

coccygeal area. Further, although Dr. Peyton originally

diagnosed the claimant with a fractured coccyx, this

diagnosis was never confirmed by objective diagnostic

studies. In fact, when Dr. Dowling, who is an

orthopaedic specialist, first examined the claimant on

March 19, 2004, he noted no muscle spasms, soft tissue

masses (swelling) or bruising in the claimant’s

coccygeal region. In addition, x-rays Dr. Dowling took

on March 19, 2004, confirmed that the claimant had

sustained no fractures or dislocations of her coccyx as

a result of her fall. A subsequent MRI confirmed that

there were no herniated discs in the claimant’s lumbar

region, as Dr. Dowling had suspected there might be

based on her reported symptoms. Finally, diagnostic

studies conducted in 2005 by doctors treating the

claimant for her non-work related injury were consistent
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with the claimant’s earlier diagnostic studies, which

showed no injury to the claimant’s coccyx or low back. 

The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve. CDI

Contractors v. McHale, 41 Ark. App. 57, 848 S.W.2d 941

(1993). Dr. Dowling’s opinion that the claimant did not

sustain a coccygeal fracture or dislocation should be

given more weight than Dr. Peyton’s opinion that she

did, primarily for the following reason. X-rays of the

claimant’s pelvis and sacral coccyx taken at the

emergency room revealed a possible “slight ventral

angulation of the coccyx”, with “no frank fracture

line”. Since these findings were somewhat speculative as

to a dislocation or fracture, Dr. Peyton, who is a

general practitioner, obviously referred the claimant to

a specialist in order to obtain an expert’s opinion of

the claimant’s condition. Subsequently, Dr. Dowling,

upon reviewing all of the claimant’s x-rays and her MRI,

found no evidence of a fracture, dislocation, or

herniated disc. In conclusion, Dr. Peyton referred the

claimant to a specialist  because her diagnosis was

tenuous, and the possible nature of her condition was

beyond his area of expertise. Therefore, the medical
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opinion of Dr. Dowling regarding the claimant’s

condition should be given more weight than the opinion

of Dr. Peyton.

Further, other than the claimant’s subjective

complaints of pain, there is no documented objective

medical evidence, such as observed bruising, swelling,

or spasms, that the claimant injured her low back and

coccyx on March 7, 2004. The emergency room records do

not indicate that the claimant had bruising or swelling

in those areas. Likewise, Dr. Dowling admitted in

subsequent correspondence that despite his initial

diagnosis of contusions, he did not observe any

contusions or spasms during his treatment of the

claimant. Finally, an October 10, 2005, an MRI of the

claimant’s lumbar spine revealed only degenerative

dessication of the L4-L5 disc, with no stenosis or nerve

root compression, and on January 11, 2006, Dr. Savu

noted that investigations following the claimant’s March

7, 2004, incident failed to identify any pathology in

the claimant’s sacrococcygeal area. The claimant has a

long, documented medical history of lower back

complaints, starting in 1998. Further, the claimant

sustained significant injuries to her thoracic spine and

shoulder subsequent to her work related injury, with

noted bruising of her left leg and hip. Based on the
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above and foregoing, the claimant has failed to prove by

a preponderance of the evidence, specifically due to a

lack of objective medical evidence, that she sustained a

compensable injury to her low back and coccyx on March

7, 2004. 

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner


