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Deci sion of Admi nistrative Law Judge: Affirmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed Cctober 28, 2005.

The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers' Conpensation

Comm ssion has jurisdiction of this

claim

2. On all pertinent dates, the

rel ati onshi p of enpl oyee-enpl oyer -
carrier existed between the parties.
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4. {sic} The claimant is entitled to a
weekl y conpensation rate of $173.00 for
tenporary total disability and $154. 00
for permanent partial disability.

5. The claimant is entitled to a weekly
conpensation rate of $103.00 for both
tenporary total disability and permanent
partial disability.

6. The claimant has failed to prove by a
preponderance of the evidence in |ight

of Arkansas |aw that she sustained a
conpensabl e injury while working for the
respondent on March 22, 2005. Arkansas

| aw requi res objective nedical evidence
of injury before a conpensable injury
can be found and this clainmant has
failed to provide any objective nedical
evi dence of injury.

7. This claimshould be denied inits

entirety.

The claimant all eges that he sustained a
conpensabl e injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8§ 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el ements necessary to prove a conpensable injury by a

preponder ance of the evidence.
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We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conmm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssioner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

On Cct ober 28, 2005, an Administrative Law Judge
i ssued a decision finding that the claimnt did not sustain
conpensabl e injuries to her neck or hip. The Adm nistrative
Law Judge deni ed the claimbased on a finding that the
cl ai mant had not shown objective findings to support a
conpensable injury. The Majority now affirnms and adopts that
decision as their own. After a de novo review of the record,
| find that the decision of the Adm nistrative Law Judge
shoul d be reversed. As such, | nust respectfully dissent.

On March 22, 2005, the claimant was working on an
assenbly line requiring her to put snall towels into boxes.
The job required the claimant to stand between a conveyor
belt and a table. To conplete her job duties she would reach
behind her to get towels off the table and then turn around
and place themin the box. The claimant testified that she
al so stood on, “a sort of pallet” while doing her job. She
i ndi cated that as she was turning around to get additional

towel s, she slipped and hit her right hip on the line. She
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further testified that as she fell, she hit her neck.
Contradi ctory testinony was presented regardi ng whet her the
claimant fell to the ground; however, there appears to be no
di spute that a fall of sone nature did occur

The claimant testified that she reported her
injury imediately and that Melinda MDaniel, Qperations
Manager, took her to the energency room The claimnt said
that she suffered fromswelling in her hip and neck
i medi ately after the time of injury. MDaniel denied seeing
any visible signs of injury inmmediately after the accident
and said the claimant only conplained of pain in her hip.

A report fromthe enmergency room dated March 22,
2005, indicated that the claimant conpl ai ned of right-sided
neck pain and right hip pain. The report al so provided the
claimant was injured due to falling and hitting a conveyer
belt. A portion of the report with the headi ng “PHYSI CAL
EXAM |isted various portions of the bodies and various
synptons. Under the area entitled “EXTREM TI ES’, the words
“hip tenderness(R)” were circled. There was no notation on a

blank line to the right of that |anguage. The report also
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contained a heading entitled “CLIN CAL | MPRESSION'. [n that
portion of the report, the words “H p Contusion R' were
circled. There was also a notation wth handwiting stating,
“l unbosacral sprain”. The report further provided that the
cl ai mant was prescri bed Robaxin and Vi codin.

The claimant testified she did not return to work
because she was in pain. She next saw a doctor on April 11,
2005. At that tinme the claimant was treated by Dr. Ant hony
Yawn. He di agnosed the claimant with a | unbar back strain.
He al so prescri bed Anaprox and indicated the cl ai mant
shoul d, "apply noist heat to affected area twice a day.” He
also restricted the claimant fromlifting nore than 20
pounds and fromrepetitive bending or twisting fromthe
wai st .

The claimant testified that approxi mately one
nmonth after her injury, she attenpted to return to work, but
t he respondent declined to return her to work. She further
i ndicated that she still suffers frompain in her neck and
hip but said she has been unable to seek nedical treatnent

because she could not pay for it.
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At the time of the previous hearing, the only
issues to be litigated were conpensability, entitlenment to
medi cal benefits, and attorney’s fees. The Majority, by
affirmng and adopting the decision of the Adm nistrative
Law Judge deni es the cl ai mant paynent of medical benefits
due to a finding that no objective nedical findings existed.

To be conpensable, an injury nust be established
by nedi cal evidence supported by objective findings.
bj ective findings are defined as findings that cannot cone

under the voluntary control of the patient. Continental

Express, Inc. v. Freeman, 66 Ark. App. 102, 989 S.W2d 538

(1999). The Suprenme Court of Arkansas has hel d that
prescribing nedication in order to treat nuscle spasns is
sufficient to establish the existence of objective findings.

Estridge v. Waste Managenent, 343 Ark. 276, 33 S.W3d 167

(2000), See also, Fred's, Inc.; and Royal and Sun Alliance

v. Deborah Jefferson, Ark. S W3d___ (2005).

In this instance, the clai mant was seen at the
emergency roominmmedi ately after her injury. The report

noted that the claimant had tenderness on her right hip and
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indicated that the claimnt suffered froma contusion. The
report further diagnosed the claimant with a | unbosacr al
sprain and indicated that the clai mant was gi ven Robaxi n and
Vicodin. In ny opinion, this evidence shows that the

cl ai mant had objective findings in the formof having a
contusion and of suffering from nuscl e spasns.

The respondents argue that because contradictory
testinony regardi ng whether the claimant fell to the floor
was given, the claimant’s testinony that she injured her hip
and neck should be discredited. | find this argunent to be
unpersuasive. Al parties agree that the claimant fell and
hit her hip either on a nmetal table or on a conveyor belt.
Accordingly, | do not find the issue of whether she fel
agai nst a conveyor belt or to the floor to be of any
i nportance. Regardl ess of whether the claimant fell to the
floor, it is undisputed she did fall and that she conpl ai ned
of pain in her hip and neck on the day of the injury.

Li kew se, it is undisputed that the claimant had no history

of neck or hip pain prior to the incident in question.
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The Majority relies heavily on the deposition
testinony of Dr. Yawn. Dr. Yawn testified that when he
exam ned the claimant on April 11, 2005, he observed no
objective findings of an injury. He further indicated that a
not ati on of “contusion” does not necessarily mean the doctor
observed a bruise. He testified,

Q And then we’ll nove on. If you put

down in a report a diagnosis of

contusion, not in your physical findings

portion of your report but in your

di agnosi s portion of your report, can

t hat di agnosis be forned basically in

two ways, either visually observing a

brui se or making a diagnosis of a

cont usi on based upon a patient’s

statenent to you that they are tender in

that area and have struck sonething

t here?

A. Yes sir, that is correct.

Dr. Yawn further testified that he believed that if there
was an actual observance of a bruise, it would often be
noted in the portion of the report under physical exam

Dr. Yawn opined that a contusion can also refer to
tenderness rather than to an actual bruise. He said,

A contusion can actually be a
t enderness, but not actually have a
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dar kened or pignmentation or bruising

type that we see, because — especially

initially it can — the bruise that we

typically tal k about actually nmay not

show up initially. It may take, you

know, several hours before visibly you

can see a bruise, but have a tenderness

at a site.

Wth regard to the observance of nuscle spasns,
Dr. Yawn testified that he did not personally observe mnuscle
spasns in the claimant’s hip or neck, but said that he did
note tenderness. He al so indicated Robaxin was commonly used
as a nuscle relaxer, and had an ancillary effect of acting
as a pain reliever. He further said that it would not be
unusual for a doctor to prescribe a nuscle rel axer despite
not actually w tnessing nmuscle spasns. Dr. Yawn al so
indicated that it would be nore comon for a patient to
conplain of pain rather than specifically indicating that
they suffered from nuscl e spasns.

The Majority opines that because there was no
specific notation on the emergency roomnote that the

cl ai mant had a nuscle spasmor a discoloration, no objective

findings exist. | believe this finding is erroneous. Wile |
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acknow edge the testinony of Dr. Yawn as to what his belief
of ordinary practice would be, |I note that he was not the
treating physician at the enmergency room | note,
specifically, his testinony, that he does not have access to
t he emergency roomin which the claimant was treated.
Furthernore, his testinony does not indicate that a
physi ci an woul d al ways make notations of discoloration
rat her than noting a contusion existed. Likew se, his
testi mony does not indicate that nuscle spasm woul d al ways
be noted or that prescription nedication would al ways be
gi ven absent any objective signs of injury. | also note that
the report in question was given in an energency room
whereas Dr. Yawn treated the claimant in a | ess hurried,
clinical setting. As Dr. Yawn was not the treating physician
at the energency room and does not even have access to
practice at that hospital, | find that his opinion as to
what the physicians treating at that hospital would note and
where they would note it is sheer specul ation.

Dr. Yawn specifically testified that a patient

woul d be nore apt to conplain of pain in their back than to
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specifically conplain of nmuscle spasns. In this instance,
there is absolutely no indication that the cl ai nant
conpl ai ned of nuscle spasns. Yet, the enmergency room doctor
prescribed themfor the claimant. While the report does not
explicitly state the clainmant suffered from nmuscl e spasns,
one can only conclude that the claimant did, in fact, suffer
from muscl e spasns, otherwi se the treating physician woul d
not have prescribed nedication. In fact, in my opinion,
pursuant to the hol dings of the Court of Appeals in Estridge

and Fred's Inc., the prescribing of those nedications in

itself, is proof that the clainmant has objective findings of
a conpensable injury, particularly since the energency room
physi cian has not testified to the contrary.

Likewise, | find that it is unlikely that the
treating physician would indicate the claimant suffered from
a contusion or a bruise if he did not observe it. Wiile the
formin question contains the words “H p contusion” under
t he section “CLINICAL | MPRESSI ON', the doctor, nonethel ess
took the trouble to circle that | anguage and to go on and

indicate the claimant suffered froma | unbosacral sprain.
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Accordingly, | find it unlikely that the treating physician
sinply intended to “di agnose” the claimant with a contusion
if he did not actually observe it.

Utimately, | find that the cl ai mant has shown
that she sustained injuries to her neck and hip and t hat
those injuries are shown by objective nedical findings. The
claimant’ s energency roomreport specifically indicated the
claimant suffered fromtenderness and a contusion, and to
try to discount that based off testinony of a physician that
did not conplete the reports in question is resorting to
i nper m ssi bl e specul ati on and conjecture. Certainly, if the
respondents had deposed the energency room physician and he
had testified that the clai mant had no objective findings
i medi ately after her injury, then the outcone of this case
m ght be inpacted. However, in this instance, there is
absolutely no dispute that Dr. Yawn had no input or
firsthand know edge as to why or what the energency room
doctor meant when he conpleted his report. Likew se, the
claimant’ s energency roomreport specifically indicates the

cl ai mant was given nuscle relaxants and suffered froma
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contusion. As such, in ny opinion, the claimnt has shown by
a preponderance of the evidence that she sustained a
conpensabl e i njury shown by objective findings. Accordingly,
| woul d have reversed the decision of the Adm nistrative Law
Judge.

For the aforenentioned reasons, | must

respectfully dissent.

SHELBY W TURNER, Conm ssi oner



