BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F302409

JANE C. REIS,
EMPLOYEE CLAI MANT

WAL- MART ASSOCI ATES, | NC.,
SELF- I NSURED EMPLOYER RESPONDENT

OPI NI ON FI LED MARCH 23, 2006

Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE PHI LIP M W LSON,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by the HONORABLE CURTI S L. NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Deci sion of the admnistrative |law judge: Affirmed in part
and reversed in part.

OPI Nl ON AND ORDER

The respondent appeals froman adm nistrative | aw
judge’s opinion filed October 11, 2005. The adm nistrative
| aw judge found in pertinent part, “d aimant sustai ned her
burden of proving that she is entitled to additional
reasonably necessary nedical treatnment in connection with

her conpensabl e | ow back injury. d ai mant sustai ned her
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burden of proving that she suffered a conpensable injury to
her cervical spine on Decenber 30, 2002. d ainmant sustained
her burden of proving that she is entitled to reasonably
necessary nedi cal treatnent in connection with her
conpensabl e cervical spine injury. dainmant sustai ned her
burden of proving that she is entitled to an 8% per manent
impairment rating as a result of her cervical spine injury.”
After reviewing the entire record de novo, the
Ful | Comm ssion affirnms in part, and reverses in part the
opi nion of the admi nistrative |law judge. The Ful
Commi ssion affirns the administrative | aw judge’'s award of
addi ti onal nedical treatnment for her conpensabl e | ow back
injury/lunbar strain injury. However, we reverse the
adm nistrative law judge's finding that the clai mant proved
by a preponderance of the evidence that she suffered a
conpensable injury to her cervical spine on Decenber 30,
2002. As a result, we further find that the adm nistrative
| aw judge’s award of benefits and conpensation for this

I njury nust be reversed.

|. History
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The claimant, age 48 (3/27/57), worked for the
respondent approxi mately four years. The claimant worked
for the respondent performng job duties as a departnent
manager for household chem cals and paper goods. On
Decenber 30, 2002, the claimnt sustained an admttedly
conpensable injury to her low back in the formof a | unbar
strain while working for the respondent as she noved and
lifted cases of Tide detergent. The respondent accepted the
cl aimas conpensable with respect to the injury relating to
the claimant’s | ower back. Subsequently, the respondent
controverted additional nedical treatnent for the claimnt’s
| ow back injury and the conpensability of her alleged
cervical spine injury. As a result, the claimnt has
brought this claimasserting her rights to additional
benefits and conpensati on.

On Decenber 31, 2002, the claimnt presented to Dr.
Barry Carroll for treatnment of her work-related injury. The
claimant reported that she had injured her | ower back the
prior day as she pulled out and lifted a case of Tide. The
clai mant reported nunbness, which radi ated down into her

right leg. According to the claimant, this was along the
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| at eral aspect of her leg and it stopped above the knee.
Dr. Carroll assessed the claimant as having “l ower back

strain,” for which he ordered physical therapy treatnent.
He al so prescribed nedication for the clai mant and
restricted her to nodified work activity.

The cl ai mant was seen at the Ozark Heal th Medica
Center on January 13, 2003, for therapeutic exercise for
| unbar stabilization. At that time, the clainmnt had no
reported conplaints of cervical spine pain or related
synpt ons.

On January 14, 2003, the clainmant was seen for a
followup visit of her work-related injury with Dr. Carroll
The cl aimant reported that her back pain had increased as a
result of a long car ride. However, Dr. Carroll reported,
“Her x-rays were read as normal by the radiologist. She has
been receiving physical therapy. She reports that this has
been hel ping her. She feels |ike the nedicines have al so
been hel ping her synptons.” Dr. Carroll assessed the
cl ai mant as having a backache with paresthesias in both
|l egs. As a result, he continued the clainmant’s nmedications

and physical therapy treatnent.
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The cl ai mant underwent evaluation with Dr. Harry
Starnes on January 15, 2003. At that tine, the clai mant
reported having had a knot in the back of her neck for the
past year. Dr. Starnes assessed the claimant as havi ng neck
pain, for which he ordered an MRl of the cervical spine.

An MRl was taken of the cervical spine on January 22,
2003, with the follow ng findings:

... Disk degeneration is evident at multiple

| evel s. Mninmal canal narrowing is present at C3-

4 and C4-5 due to mnimal disk/osteophyte

conpl exes. At C6-7, there is mld canal narrow ng

due to di sk/ osteophyte conplex. A 5mm | ow si gnal

mass was identified within the inferior left C6-7

foranmen, which may represent extruded disk, or

prom nent osteophyte. This results in narrow ng

of that neural foranmen. No other |evels of neural

foram nal narrowi ng are seen

The claimant was seen for a followup visit with Dr.
Starnes on January 28, 2003, for review of her MRl report.
She had continued conplaints of neck pain. Dr. Starnes
assessed the clai mant as having neck pain and referred her
to Dr. Ronald WIIlians.

On February 3, 2003, the clainmant returned to see Dr.
Carroll for followup care of her back pain. The clai mant

reported that her pain was about the same and that physical
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t herapy had not made any significant change in her pain.
However, Dr. Carroll noted that the MRl of the back showed
no stenosis or nerve root inpingenent according to the
report fromthe radiologist. As aresult, Dr. Carroll felt
that a neurological referral would be the next appropriate
st ep.

The cl ai mant underwent an evaluation with Dr. WIIians
on February 13, 2003. Pursuant to this evaluation Dr.
WIllians reported the following to Dr. Harry Starnes:

... For about two nmonths now she has had
difficulty with neck pain that goes into both
shoul ders, worse on the right than the left, but
not on down into the arm She brings along a MR
of the cervical spine that shows a bone spur or
ruptured disc on the left at Co6-7.

On exam ning her today, she is alert. Range of
notion in the neck is full. There is no sensory
deficit. Deep tendon reflexes are nornmal and
equal bilaterally. Plantar response is flexor
bilaterally. There is weakness in the left
triceps and the external rotators of the |eft
shoul der.

Harry, | have arranged for her to have an outpatient
cervical myel ogram and EMG and nerve conducti on studies
of the left armat St. Vincent Infirmary on 2/26/03.
She al so conpl ai ns of bilateral nunbness in her |egs,
worse on the right than the left, so | amgoing to get
EMG and nerve conduction studies of the right leg as
well. | will let you know what we find.
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On February 24, 2003, the claimant underwent foll ow up
care with Dr. Carroll. The clainmnt had continued
conplaints of back and | eg pain along with reported
conplaints of sone pain of the neck. Dr. Carroll reported,
In pertinent part, “MRI at this point on 1/28/ 03 by
radi ol ogi st exhibits no evidence for significant disc bul ge
or central canal stenosis or stenosis.” As a
result, Dr. Carroll felt that the next step would be for the
claimant to see a neurol ogi st for possible EMG nerve
conduction velocities or other testing.

A CT scan of the cervical spine was perfornmed on
February 26, 2003, with the follow ng inpression:

Mul ti -l evel degenerative disc disease. The

findings are nost pronounced at the C6-7 |evel.

At this point there is a combination of diffuse

bulge and spur with marked Luschka joint

hypertrophy on the left. There is marked

narrowi ng of the left C7 neural foramen.

The cl ai mant al so underwent nerve conduction studi es of
her left upper and right |lower extremties on February 26,
2003, which were nornal.

On February 27, 2003, the claimant returned for a
followup visit with Dr. Wllians. He noted that the

claimant had reported to himthat the exact date of her neck
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pain started Decenber 30, 2002, at which tinme she al so
injured her back. Dr. WIllians reported that the claimant’s
EMG and nerve conduction studies of the left armand right

|l eg were normal. He further reported that the

nmyel ogr am post - nyel ogram CT had shown marked foram na
stenosis at C6-7 secondary to a bone spur and di sc fragnent,
for which she had been tentatively schedul ed to have an
anterior cervical fusion performed on March 13, 2003.

The cl ai mant underwent initial evaluation with Dr.
Wayne Bruffett on March 10, 2003, due to conplaints of back,
shoul der and neck pain. His inpression was “di sk
desi ccation and | unbar strain and herniated di sk of the
cervical spine.” Dr. Bruffett recommended that the
claimant’ s | ow back pain be treated non-surgically with a
good trunk-stabilization-exercise program The clai mant
requested a second opinion regarding her cervical surgery,
but Dr. Bruffett was of the opinion that she was in good
hands with Dr. WIIians.

In a letter dated May 9, 2003, Dr. WIllians wote:

Ms. Reis indicated to ne when she was in ny office on

February 27, 2003 that she began havi ng back and neck
difficulties when she injured her neck on Decenber 30,
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2002. If that is the case, then the incident should be
consi dered the cause of her nedical care.

On May 14, 2003, the clai mant sought a second opi nion
fromDr. Harol d Chakal es regardi ng the recommendati on for
cervical surgery. Dr. Chakal es di agnosed the clai mant as
having “cervical disc syndrome, C6-7, with central and
uni l ateral findings, and a history of |unbar spine strain.”
He advi sed the claimant that surgery was definitely
i ndi cated. However, as an alternative to surgery, Dr.
Chakal es recomended cervical epidural injections and if
this had a satisfactory result, then surgery would not be
I ndi cat ed.

Dr. Bruffett reported in a letter dated June 17, 2003,
that he did not know whether the claimant had reached
maxi mum medi cal i nprovenent because that woul d be based on
how she was responding to her treatnent with Dr. Safnman.
Dr. WIlliams went on to state that he was of the opinion
that the claimant woul d reach this point when she pl at eaus
In her recovery. He was also of the opinion that the
cl ai mant had probably aggravated her preexisting
degenerative condition. Dr. WIlians wote:

| do not know that there are any “objective
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nmeasur abl e findings” that “substantiate extended

heal ing on the soft tissue strain.” | think sonetines

sonme people just take |longer to heal.

In a letter dated June 4, 2004, Dr. WIllians stated
with a reasonabl e degree of nedical certainty that as a
result of her anterior cervical fusion, the claimnt had
suffered a 9% permanent inpairnent rating.

A hearing was held in this matter on July 13, 2005.
During the hearing, the claimnt gave testinony. The
claimant admitted that she sustained a conpensable injury on
Decenber 30, 2002. The claimant also admtted to conpleting
an accident or incident report of her injury about an hour
after the incident. According to the claimant, she reported
on the Form AR-N that she had injured only her back.

However, the claimant maintains that her neck was hurt at
that time but it was not as painful as her back. The
claimant testified that she has treated with Drs. Carroll,
Starnes, WIllians, Bruffett, and Chakal es. The clai mant
deni ed having had any surgery on her back, but she admtted
to having had surgery on her neck, which was perfornmed by

Dr. WIllians. The clainmant testified that in the 80's while

wor ki ng for a public service conpany she suffered a | unbar
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strain, but she did not have surgery as a result of this
injury. The claimant deni ed having experienced any probl ens
wi th her neck prior to Decenber (2002). The clai mant
testified that although she returned to work after her
accident, she continued to conplain of neck and back pain to
her supervisors.

The claimant essentially testified that although
nmedi cal records may show that she did not conplain of neck
pain until January 22, 2003, her neck was hurting when she
talked to the physical therapist and it took about a week or
so to get an appointnment to see Dr. Starnes.

According to the claimant, the respondent initially
paid for the treatnent pertaining to her back, but she |ater
| earned fromDr. Carroll’s office that it had stopped
paying. The claimant testified that she is still having
synmptons from her | ow back injury. According to the
claimant, as of her last visit wwth Dr. Carroll when the
respondent was still paying, he was giving her anti-

i nfl ammat ory medi cation and nuscl e rel axers, and wanted to
do sone blood tests. The claimant testified that once she

found out the respondent was not going to pay, she asked Dr.
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Carroll to hold off on the blood tests until she could get
t hi ngs strai ghtened out because she did not want to be
responsi ble for the bill. The claimant testified that she
returned to work for the respondent after her surgery as a
depart nent head.

On cross-exam nation, the claimant admtted to having
surgery on her neck in Decenber of 2003. The cl ai mant
testified that she continued to work for Wal -Mart up until
approxi mat el y Decenber of 2003. According to the clai mant,
she was off work approximately seven weeks due to her
surgery. Although the clainmant denied any prior problens
wi th her neck, she admtted to having a |lunp on the side of
her neck. According to the claimant, the |unp had been on
the side of her neck about year before this incident of
Decenber 30, 2002. The claimant testified that she and her
husband own a house and 137 acres in the Cinton area. The
claimant admtted that at the tine of her deposition, they
had about five horses and a coupl e dozen chi ckens. As of
the date of the hearing, the claimnt had sanme nunber of
horses, but fewer chickens. The claimant testified that at

the tinme of her deposition, she occasionally took care of
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feeding and watering the horses and chickens on the
weekends. The clainmant adnmitted to haying the horses tw ce
a day during the winter nonths, but not as nuch during the
spring.

On cross-exam nation, the claimnt essentially
testified that when she got hurt, she thought she had hurt
her back really “bad,” but she did not think that her neck
injury was severe

Upon bei ng questioned by the Conm ssion, the clai mant
admtted that the surgery helped to strengthen her left arm
and the intensity of her pain has since been decreased. The
claimant testified that she continues to have problens with
her back, as she has recently been in a |l ot of pain.
According to the claimant, she has to take pills for her
back in order to be able to work.

A prehearing tel ephone conference was held in this
claimon May 17, 2005. As a result, a Prehearing Order was
entered in the claimon that same date. The follow ng
stipulations were submtted by the parties and accepted by
the adm nistrative | aw judge:

1). The enpl oyee-enpl oyer relationship existed on
Decenber 30, 2002.
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2). Caimant sustai ned a conpensable | ow back injury on
Decenber 30, 2002.

3). Respondent controverts additional benefits related
to claimant’s | ow back injury from March 1, 2004.

4. Respondent controverts clainmant’s cervical
infury claimin its entirety.

The parties agreed that the issues to be litigated at
the hearing were limted to the foll ow ng:

1). Wiether the claimant sustai ned a conpensabl e
injury to her cervical spine.

2). Whether claimant is entitled to nedical
treatment for her conpensable injury for her
cervical spine.

3). Whether claimant is entitled to additional
nmedi cal treatnment for her | ow back

4). \Whether claimant is entitled to a 9% per manent

inmpairnment rating as a result of her cervical

spi ne injury.

In this regard, the claimnt contended that when she
sust ai ned her conpensabl e | ow back i njury on Decenber 30,
2002, she al so sustained a conpensable injury to her
cervical spine. She seeks nedical treatnment for this
injury, as well as additional nedical treatnent for her |ow

back. Dr. Ronald WIIlians assigned claimant a 9% per manent

i mpai rment rating follow ng surgery upon her cervical spine;
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she seeks a determination that she is entitled to that
rating.

The respondent contended that the claimant’s neck
condition is a preexisting condition; it also notes that
claimant did not report a cervical spine injury. Wth
regard to additional nedical treatnent for claimant’s | ow
back, respondent contended that the additional treatnment is
unr easonabl e and unnecessary.

After a hearing before the Comm ssion, the
adm ni strative |aw judge found, “d ai mant sustai ned her
burden of proving that she is entitled to additional
reasonably necessary nedical treatnment in connection with
her conpensabl e | ow back injury. d aimant sustai ned her
burden of proving that she suffered a conpensable injury to
her cervical spine on Decenber 30, 2002. C ai mant sustained
her burden of proving that she is entitled to reasonably
necessary nedical treatnment in connection with her
conpensabl e cervical spine injury. Cainmant sustained her
burden of proving that she is entitled to an 8% per manent
inpairnment rating as a result of her cervical spine injury.”

The respondent appeals to the Full Conmm ssion.
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1. Adjudication

A. Medical treatnent

An enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 8§ 11-9-508 (a). The cl ai mant nust
prove by a preponderance of the evidence that she is

entitled to additional nmedical treatnent. Wal-Mart Stores,

Inc. v. Brown, 82 Ark. App. 600, 120 S. W3d 153 (2003).

What constitutes reasonably necessary nedical treatnment is a

guestion of fact for the Conmission. Wight Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

In the present matter, the Full Comm ssion affirns the
adm nistrative law judge's finding wherein he found that the
cl ai mant sust ai ned her burden of proving that she is
entitled to additional reasonably necessary nedi cal
treatment in connection with her conpensable | ow back
injury. The parties stipulated that the clai mant sustai ned
a conpensabl e | ow back injury on Decenber 30, 2002, for
whi ch respondent paid nedical benefits until March 1, 2004.

In the present matter, the Full Comm ssion finds that the
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adm nistrative |law judge correctly noted that the nedica
records corroborate the claimant’s conti nuing | ow back
conpl ai nts, which have been present since her conpensable
injury, thereby establishing her need for additional nedical
treatnment in connection with her conpensable |unbar strain
injury.

B. Conmpensability of Cervical Spine Injury

The cl ai mant now contends that in addition to her
adm ttedly conpensabl e | ow back injury, she sustained a
conpensabl e injury to her cervical spine during her Decenber
30, 2002 incident. Ark. Code Ann. 811-9-102(4)(A) (i) (Repl.
2002) defines “conpensable injury” as “[a]n accidental
injury causing internal or external physical harmto the
body . . . arising out of and in the course of enploynent
and which requires nedical services or results in disability
or death. An injury is "accidental’ only if it is caused by
a specific incident and is identifiable by tinme and pl ace of

occurrence.” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
the enpl oynent refers to the origin or cause of the

accident,"” so the enployee was required to show that a
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causal connection existed between the injury and his

enpl oynent. Gerber Products v. MDonald, 15 Ark. App. 226,
691 S.W2d 879 (1985). An injury occurs "'in the course of
enpl oynment’ when it occurs within the tine and space
boundaries of the enploynment, while the enployee is carrying
out the enpl oyer's purpose, or advancing the enployer's

interest directly or indirectly." Cty of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W2d 430 (1987). Under the
statute, for an accidental injury to be conpensable, the

cl ai mant must show that she sustained an accidental injury;
that it caused internal or external physical injury to the
body; that the injury arose out of and in the course of

enpl oynment; and that the injury required nedical services or
resulted in disability or death. I1d. Additionally, the
clai mant nust establish a conpensable injury by nedical

evi dence, supported by objective findings as defined in 811-
9-102(16). Medical opinions addressing conpensability must
be stated within a reasonabl e degree of nedical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000). The injured party bears the burden of proof in

establishing entitlenment to benefits under the Wrkers’
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Conpensation Act and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-9-
102(4) (E) (i) (Repl. 2002); dardy v. Medi-Honmes LTC Servs.,

75 Ark. App. 156, 55 S.W3d 791 (2001).

The adm nistrative | aw judge found in the present
matter that “C ai mant sustai ned her burden of proving that
she suffered a conpensable injury to her cervical spine on
Decenber 30, 2002.” The Full Comm ssion reverses this
finding. W find that the claimant failed to prove that she
sustai ned a conpensable injury to her cervical spine on
Decenber 30, 2002, while working for the respondent.

Questions concerning the credibility of witnesses and
the weight to be given to their testinony are within the

excl usive province of the Comm ssion. Wite v. Geqg

Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649 (2001).

When there are contradictions in the evidence, it is within
t he Conmi ssion’s province to reconcile conflicting evidence
and to determne the true facts. 1d. The Commi ssion i s not
required to believe the testinony of the claimnt or any

ot her witness, but may accept and translate into findings of

fact only those portions of the testinony that it deens
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worthy of belief. [d. Wth respect to the claimant’s
testinmony considering her alleged injury to her cervical
spine, we find that the claimnt was not a credible wtness.
The claimant testified that she injured her neck and back
during the Decenber 30, 2002 incident. However, when the
claimant reported her injury on the FormN, she nade
absolutely no nention of any injury to her cervical area, as
she reported having injured only her back. Furthernore,
there is no nedically docunented conplaint by the clai mant
of any cervical problens until January 15, 2003. In

addi tion, although the clainmant denies any prior problenms
with her neck, the Full Conm ssion finds that the
preponderance of the credi ble evidence denonstrates that the
instant claimant has a history of prior problens with her
neck precedi ng her Decenber 30, 2002 injury, which includes
a knot/lunmp on the side of her neck that had been there for
at least a year prior to her incident, and diagnostic
testings reveal that she suffered frompreexisting nmulti-

| evel degenerative disc disease. Hence, in conparing the
claimant’ s testinony to the preponderance of the evidence,

we find that the claimant was not a credible witness with
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respect to her testinony concerning her alleged cervical
injury. The Full Comm ssion recognizes that Dr. WIllians
has opined that the claimant’s cervical problens are rel ated
to her Decenber 30, 2002 injury. However, the Comm ssion is
entitled to review the basis for a doctor’s opinion in
deciding the weight and credibility of the opinion and

nmedi cal evidence. Maverick Transp. v. Buzzard, 69 Ark. App

128, 10 S.W3d 467 (2000). In the present matter, we do not
pl ace any weight on Dr. WIlians’s opinion because it is
based on an inaccurate history provided to himby the
cl ai mant and cannot be relied upon for naking a
conpensability determ nation

Therefore, considering that the initial medicals and
the Form N do not corroborate the claimant’s testinony
concerning her alleged injury to her cervical spine, the
cl ai mant had preexisting neck conditions, and because she
did not make a nedically docunented report of problens with
her cervical spine until January 15, 2003, the Ful
Conmi ssion finds that the claimant failed to establish a
causal connection between her accidental work injury on

Decenber 30, 2002, and her current cervical problems. As a
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result, the Full Commi ssion finds that the claimant failed
to prove by a preponderance of the evidence that she
sust ai ned a conpensable injury to her cervical spine which
arose out of and in the course of her enployment with the
respondent. Therefore, we hereby reverse the adm nistrative
| aw judge’s finding that the claimant suffered a conpensabl e
injury to her cervical spine on Decenber 30, 2002.
Accordingly, having found that the clainmant did not neet her
burden of proof that she sustained a conpensable injury to
her cervical spine, we further find that she is not entitled
to any nedical benefits or a pernmanent inpairnent rating,
whi ch may have resulted due to this injury. As such, the
Ful | Comm ssion also reverses the admnistrative |aw judge’'s
findings pertaining to these issues.

Based on our de novo review of the entire record, the
Ful | Conmmi ssion affirns in part and reverses in part, the
opi nion of the admnistrative |aw judge. The Full Comm ssion
affirnms the adm nistrative |aw judge’s finding that the
cl ai mant has proven by a preponderance of the evidence her
entitlement to additional nedical treatnment for her

conpensabl e lunbar strain injury. However, we find that the
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claimant failed to prove that she sustained a conpensable
injury to her cervical spine on Decenber 30, 2002, which
arose out of and in the course of her enploynent with the
respondent. Because we find that the claimant failed to
prove she suffered a conpensable injury to her cervica
spine, we find that the admnistrative | aw judge’'s award of
nmedi cal benefits and the 8% pernanent inpairnent rating nust
be reversed. As a result, her claimfor this injury is
denied and disnmissed in its entirety.

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the admnistrative |aw judge's
decision in accordance with Ark. Code Ann. 8 11-9-809 (Repl
1996) .

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8 11-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715 (Repl
1996) with Ark. Code Ann. 8§ 11-9-715 (Repl. 2002). For
prevailing in part on this appeal before the Ful

Comm ssion, claimant’s attorney is hereby awarded an
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additional attorney’s fee in the anount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl. 2002).
I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur with the majority’s finding that the
cl ai mant sustai ned a conpensabl e |unmbar injury and that he
is entitled to associ ated benefits. However, | wll
respectfully dissent without opinion with regard to the
majority’s finding that the claimnt did not sustain a

conpensabl e cervical injury.

SHELBY W TURNER, Conmi ssi oner



