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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE AARON MARTI N, Attorney
at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE J. CHRI S BRADLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

OPI NI ON AND ORDER

The Arkansas Court of Appeals has reversed the
Comm ssion in the above-styled nmatter and has remanded “for
a determ nation of fact concerning a causal relationship
bet ween the appellant’s hearing | oss and his enpl oynent, as
wel|l as a determ nation of all other issues raised by the
parties.” See, Powers v. City of Fayetteville Municipal
League WCT, CA05-297 (Cct. 12, 2005). Pursuant to the Court

of Appeal s’ remand and our de novo review of the entire
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record, the Full Conmm ssion finds that the statute of
limtations bars the claimant’s claim W also find that
the claimant did not prove he sustained a conpensable
i njury.
. H STORY

The parties’ stipulations indicate that the enpl oynent
rel ati onshi p exi sted begi nning Septenber 24, 1986. Marty
Powers, age 45, testified that he began working as a
firefighter for the Gty of Fayetteville beginning Septenber
24, 1986. M. Powers testified that his job duties invol ved
testing equi pmrent and that he worked around fire engines.
The claimant testified that he did not wear hearing
protection. The claimant also testified that he
occasionally went hunting with a shot gun.

The claimant testified on direct exam nation:

Q Marty, you saw Dr. Crocker -

A Yes.

Q - in 1992. |Is that correct?

A.  Yes.

Q \What synptons were you having back in 1992?
A. | was starting to have sonme ringing in the

ears and slight difficulty understandi ng peopl e.
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Q Wiat did you think it was?

A | really wasn’t - | wasn’t sure. | knew that
there were tinmes that ny ears would be ringing,
you know, after certain exposures, but | just went
to get them checked, and | thought maybe they were
dirty....

The claimant testified on cross-exam nation that he
“suspected” at that time that his hearing | oss was
occupationally-related. The record indicates that Dr.
Thernmon R Crocker, an ear, nose and throat specialist, saw
the claimant in Septenber 1992: “Marty Powers has had
probl ens of not being able to hear well in noisy situations
and particularly in the area where there are sone speakers
in the fire station where he works....Audionetrically he has
a high tone SN | oss which has an abrupt dropoff after 2000
cycles per second. W tal ked about options and he w ||
return here in 2 years for another audiogram | do not
think he is at a point where he needs a hearing aid.”

Dr. Crocker noted in Septenber 1995, “Martin Powers is
havi ng troubl e hearing but his examis normal and his
heari ng has not changed since the test that we did in 1992.
| have tal ked about sone alternatives work (sic) but | don't

think that an aid has a real good chance of working. He

will return here as needed.”
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The cl aimant saw Dr. Crocker in February 1998: “Martin
Powers cones in having nore trouble with hearing,
particularly in his work as far as recogni zi ng house
nunbers, etc....W did an audi ogram whi ch showed a sli ght
increase in hearing |oss at 2000 cycles. M. Bowden will
work with himtowards a trial w th programmabl e hearing
aids. This would be the only choice that he would have and
this may or may not work.”

Dr. Crocker noted on February 5, 2001, “Marty Powers is
a 40 year old fireman who cones in for a recheck and with a
feeling that he is not hearing well....Audi ogram shows t hat
his high tone SN hearing |loss is sonewhat worse than 2 years
ago. He is a fireman and he is noticing that in certain
situations he has some difficulty. There is a certain type
of hearing headset that he is interested in and he wll try
to get this information so that we could communi cate with
the fire departnent about helping wth securing this to see
if it would work.”

The parties’ stipulations indicate that the enpl oynent
rel ati onshi p existed through Septenber 5, 2001.

Dr. Crocker wote to the Chief of the Fayetteville Fire
Department on Septenber 5, 2001:
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Marty Powers has requested that | wite you
concerning his hearing problem W have seen M.
Power s goi ng back to 1992 when a hearing test was
done that showed a significant anount of hearing

|l oss. W followed himat intervals since in 1995,
1998, and again in 2001 and have watched this
hearing | oss progress to the level that he is not
comuni cating well enough to be in a position as a
fireman fromthe vi ewpoint of conmmuni cation

On Cctober 1, 2001, Dr. Crocker filled out an Attending

Physician’s Statement O Disability. Dr. Crocker diagnosed

Bi | at er al

Sensorineural Hearing Loss, and he indicated that

the claimant had first consulted with himfor this injury on

Sept enber

14, 1992.

Dr. G en Fincher reported on January 23, 2002:

Dr.

This 41 year old patient enters because of hearing
| oss that began to show up several years ago...
The patient has a history of noise exposure from
several sources. He works with the fire
department and says that he has been exposed to

| oud siren sounds on duty. | don’t have any
measur enents of that sound from when he was riding
on the truck. He also has a history of exposure
to gunfire, including shotguns and rifles. He has
a past history of sonmetines listening to nusic
that is loud. He runs a chain saw occasionally....

An audi ogram was done by Sherrie L. Norbash on 1-
23-02 which shows a bil ateral high frequency
sensorineural hearing | oss (see copy of

audi ogran .

Fi ncher assessed, “Sensorineural Hearing |oss

#389. 11 bilaterally. AMA formula cal cul ates 15% bi naur al
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hearing inpairnment. | recomrend he use hearing aids.” Dr.
Fincher did not schedule a return appoi ntnent.

John Dornhoffer, an Associ ate Professor at UAMS
Department O O ol aryngol ogy, wote to David C ark on
February 25, 2002:

| recently saw your patient in nmy clinic for

eval uati on of sensorineural hearing loss. He is a
41 y/o firefighter who has been on the job now for
al nost fifteen years. He had an increasing
conplaint with ringing in his ear and difficulty
understanding in a noisy environment. He has had
a docunent ed sensorineural hearing loss in the
high tones in the past. He obtained a hearing
check fromny office today and it shows a 70 dB
hi gh frequency sensorineural hearing loss with 96%
discrimnation in both ears.

This type of hearing loss is alnobst certainly

noi se i nduced and with this degree of loss in the
hi gh tones, this will cause difficulty for himto
comuni cate with background noise. | have dealt
With situations like this with firefighters and
police officers before and in my opinion, this
degree of hearing |loss could put himor others at
risk if he cannot hear a conmand in a noisy
environnments (sic). For these reasons | do
recommend that he be considered disabled as a
firefighter.

The second issue deals with the cause of the
hearing loss. | discussed with himthe types of

| oud exposures he has had in the past and he has
had some significant noi se exposure as a
firefighter. Specifically, he nentioned an
earlier truck they used that had an open junp seat
that had a very close proximty to the air-horn
and siren. He noticed his ears ringing after
riding in his truck. Ringing in the ears is a
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sign of noise trauma and nore than likely this
contributed significantly to his hearing | oss.

It is ny opinion that on the job exposure to noise
is the cause of his sensorineural hearing |oss...

The parties stipulated that the “claimant’s claimfor
conpensati on benefits was filed with the Comm ssion on July
31, 2002.”

El i zabeth G Bowden, an Audiol ogist, wote to counsel
for the claimant on August 6, 2002 and assigned a 9.4%
nonaur al i npai rment based on the AMA Cui del i nes, 4th
Edition. The parties stipulated that the claimant “has a
bil ateral anatom cal inpairnment of 9.4% or 14.852 weeks of
benefits as a result of his hearing | o0ss.”

The record contains the follow ng report from another
Audi ol ogi st, Louis J. MGail:

M. Powers was seen by me on Novenber 11, 2002 for
an evaluation of his hearing. M. Powers reports
a fifteen year history of noise exposure while
working as a firefighter in Fayetteville,
Arkansas. He has been followed by Dr. Crocker’s
office in Fayetteville since 1992. Hi s previous
test shows a progressive, bilateral, high
frequency, sensory-neural hearing loss. At this
time M. Powers was evaluated with pure tone air
conduction, bone conduction, speech audionetry,
and tynpanonetry. The results of the eval uation
are as follows: Pure tone air conduction shows a
bilateral, noderate to severe, high frequency

|l oss, with pure tone averages for 2, 3, 4KHz,
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of 48dB in the left ear and 58dB in the right ear.
This represents a change of 12dB in the left ear
and 13dB in the right ear fromhis previous
test....

M. MGail’s clinical inpression was, “Bilateral,
noderate to severe, high frequency, sensory neural hearing
|l oss. This type of loss is commbn with exposure to noise
over 90dB SPL over tine.”

A pre-hearing order was filed on March 26, 2003. The
cl ai mant contended that he “devel oped a hi gh frequency
hearing | oss as the result of the occupational exposure to
sirens, horns, institutional fire alarns, generators, and
ot her occupational noises. As a result of this exposure,
the cl ai mant has sustai ned permanent hearing |l oss in both
ears. The claimant will contend that his hearing | oss was
caused by physical harmto his body and arising out of and
in the course of enploynent. The claimant will further
contend that the treatnment of the hearing | oss was
reasonabl e and necessary, and that he is entitled to
per manent partial disability benefits.”

The respondents contended that the claimnt did not

sustain any hearing | oss as a consequence of his enpl oynent.
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According to the March 26, 2003 pre-hearing order, the
parties agreed to |litigate the follow ng issues: “1.
Conpensability of hearing loss. 2. Medical bills. 3.

Per manent partial disability benefits. 4. Attorney fee.”

Dr. Crocker wote to the clainant’s attorney on August
27, 2003:

| initially saw Marty R Powers on 9/14/02 with
his conplaint being of difficulty hearing in noisy
situations. At that tine an audi ogram showed

a bilateral high tone sensorineural hearing |oss.
He was again seen on 9/18/95 with the sane

conpl aint and an audi ogram still showed a
significant high tone sensorineural hearing |oss.
We agai n repeated his audiol ogical testing on
2/ 4/ 98 and the sensorineural |oss pattern

remai ned. Retesting audiologically on 2/5/01
showed sonme worsening of his high tone
sensorineural hearing loss. On 7/29/02 he was
fitted with bilateral hearing aids to help him
with his | oss of hearing.

The inpairnment rating assigned to M. Powers was
based upon objective audi ol ogi cal findings and
used the AMA guidelines as they pertain to hearing
| oss.

There is no specific treatnent that will nake a
sensorineural hearing |loss go away. Limtations
of noi se exposure can often keep the |l oss from
wor seni ng. Use of hearing aids, which he has done,
often can aid nuch as gl asses do for vision |oss.

| feel that M. Powers’ exposure to occupati onal
noise as a fire fighter is the major cause of his
hearing loss. This is based upon his history and
al so careful evaluations of the noise |evels that
he was subjected to during his work career
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The parties deposed Dr. Crocker on Cctober 8, 2003.
Dr. Crocker agreed that he first saw the claimant in
Sept enber 1992 for problens related to hearing |oss. Dr.
Crocker agreed that by Septenber 1995, the clai mant knew
there was a connection between his hearing | oss and his job.
Dr. Crocker also agreed that by February 1998, there had
been “no significant change” in the clainmant’s hearing | oss.
The respondents’ attorney questioned Dr. Crocker:

Q Is - are - is hearing |loss due to age
reflected in - in these anal yses that
have been done?

A You can't separate - hearing loss is hearing
| oss. And on analyses, it’'s hearing |loss. You
can’'t separate it fromnoise versus age or

Q Wth the dosineter, you can attach sound
testing device to the firefighter and capture the
sound energy that he’'s exposed to during an eight-
hour day.

A.  Yeah. Right.

Q \What we have here with the sound testing | eve
of a passing fire truck, for exanple, that test
result doesn’t nmean that the firefighter was
exposed to that sound energy for any appreciable
| ength of tine.

A. Right. It does not. There s one factor that
is very difficult to figure into this objective
equations (sic). The nost dangerous type of sound
that will injure an ear is sudden abrupt sounds,
because there’s sone nuscles in the

m ddl e ear -
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Q  Un-huh.

A. - that on continued sound, contract and
protect the ear. Sudden sounds, these mnuscles
don’t have a - the time to contract, and,
therefore, even though it may be just a transient
| oud sounds (sic), it nmay be nore damagi ng than
a continuous sound.

Q Wwell, that would be like a gunshot.
A. A gunshot, yes...

Q Based on what you’ ve seen, was M. Key exposed
to sounds greater than 85 deci bels per an eight-
hour work period during the course of his work

as a firefighter?

A. On a consistent basis?
Q Yes, sir
A.  No.

. Now, | think I know that you' re going to tel
me, but could we not, then say that since he was
not exposed to levels in excess of 85 decibels
over an eight-hour day, that he should - we should
not say that any hearing |oss he has is
attributable to his enpl oynent?

A | don't - | don't think I could agree with
that. And - and it’s hard to be enphatic, because
things like this are very conplicated. But his
exposure to sudden noi ses, nany tines nore intense
than 85 decibels, for shorter periods of tine,
even though it’s not 85 decibels for eight hours,
can al so cause damage. ..

Q Wien the tests are done under the audi ogram
is that an objective finding there, the result
that you get, that “lI can’'t hear at this level”?
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A. Wth a trained audi ol ogi st, and M ss Bowden
has a master’s degree in the field, people -
theoretically, you can fake a hearing test, but

with their skills, they do it - if they test the
frequency, they conme at it in one direction and
conme back at another direction where it would - it

woul d be al nost inpossible to consistently fake a
hearing test.

Q But nonetheless, it’s dependent upon the
responses of the person being tested, isn't it?

A. Right....But in a properly done audi ogram
particularly if you have a repetitive situation,
with a well-trained, qualified person, you can’'t
fake this.

The claimant’s attorney questioned Dr. Crocker:

Q How do you know when sonebody is faking one of
t hese hearing tests?

A. As | nentioned before, when the audi ol ogi st
does - she will, or he will do the test, and wll
get a pure tone average. And then these different
tones are checked. You cone back at a different
direction to doubl e-check each tinme. 1It’'s very,
very unlikely that this test has been faked.

Q ay. So you' ve had experiences where people
have tried to fake these tests in the past?

A.  Ch, yes.
Q And you’' ve been able to catch then?

A. | think we have. | don’t know of any that

we’ ve mi ssed....But, again, a good audi ol ogi st who
knows their stuff, because all this has to bal ance
out as far as the different factors, and there’'s
many red lights that will tell you If sonething is
of f.
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Q Sure. And the records don’t indicate any red
lights in M. Powers’ case?

No, absolutely no red |ights.
Ckay.

O >

A. He's been consistent. \When you | ook through
his whole hearing test, all the tests that he's
done, there’s been a consistency here, which would
be al nost unheard of or inpossible to fake the

di fferent types.

Q | want to talk about M. Powers’ treatnent,
and | can guess we can go back to, again, the *92
audiogram So we have an audiogramfrom ‘92, we
have another one in ‘95, and then another one in
‘98....Then another one in 2001.

A Yes.
Q Okay. Dr. Crocker, we’ve kind of already gone

over these things, so there’'s no need to give ne
speci fics, but, obviously, there’s been a

deterioration of his hearing. 1|s that correct?

A.  Yes.

Q Fromthe first tinme you saw himup until 20017
A.  Yes.

Q It’s been progressively getting worse. Is

that correct?
A. A slow progression, yes....

Q Okay, Dr. Crocker, | know you cannot be 100
percent sure about these things, but to a
reasonabl e degree of nedical certainty, is it your
prof essional opinion that Marty Powers, the
hearing |l oss that he has suffered, is - well,
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the maj or cause of his hearing | oss was his
exposure to occupational noise as a firefighter?

A. | think when you review all this and you | ook
at all the multiple paranmeters, | think this, in
nmy opinion, has been the major thing. Not the
only thing, but the major thing.

Q Sure. W know that he’s been hunti ng.
A.  Yeah.
Q He's been exposed to gunshots and ot her
things, but it is your opinion, to a reasonable
degree of nedical certainty, that the nmajor cause
has been his exposure to occupational noise. 1Is
t hat correct?
A Yes.
The parties deposed Jimy L. Key on October 8, 2003.
M. Key testified that Key Audionetrics, Inc. provided
annual hearing testing, baseline testing, and noi se surveys
for industry. M. Key' s testinony indicated he had
performed sound testing at the City of Fayetteville Fire
Departnment. The respondents’ attorney questioned M. Key:
Q Did you get an opportunity to cone to a
conclusion as to what type - what firefighters,
generally, in Fayetteville, are exposed to during
t he course of an eight-hour period?
A. (Going off of their - the worst case scenario,
say 15 mnutes at a hundred decibels, five of them
a day, you know, you know, | believe any type of

heari ng protection, they would be covered, they
woul d be bel ow the 90 db, and be protected.



Powers - F208606 15

We found no one - everyone we talked to said that
the worst they - you know, rare was everything
going at one tinme. That was very, very rare, that
it was, you know, sonething that happened, but,
you know, they said the biggest problemthey have
is the alarns at the University, false alarns
going off. And they said that’s an average of four
to five mnutes to get in there and turn them off,
you know, meke sure there’'s not a fire and get
themturned off. Now, we did not take readi ngs at
the University....

The parties deposed Lewis McGail on Cctober 8, 2003.
The respondents’ attorney questioned M. MGail:

Q He definitely, according to your findings, did
have a - does have a noi se-induced hearing | oss.
Is that right?

A Well, he has a loss that is - is typical of
what we woul d see with noise-induced hearing | oss.
There are other things that can cause that type of
| oss; circulation problens, things |Iike that,
medi cat i ons.

Q Al right. But do you - do you believe it to
be a noi se-induced hearing | 0ss?

A. | think he had exposure to noise and - and
this has been a progressive |oss, at |east since
1992, which was the first test in Dr. Crocker’s
office that was given to ne to review as well...

Q D d Mrty give you a history of his exposures
to | oud sounds?

A. The main history that he presented to ne was
hi s exposure to noise while in the fire
depart nment.

Q GOkay. |I’munderstanding that testinmony wll
be that Marty has an experience with - well, and
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uses weapons and has listened to |oud nusic, and |
al so understand that he works with sone power
tools and things like that. D d - did you reach a
concl usion as to whether or not you believed

that his hearing |oss was attributable to his work
as a firefighter or not?

A. At the tine that | evaluated him you know, he
did indicate that he worked around | oud noi se at
the fire departnent and around the engi ne noise.

At that time, | had no idea of the exact |evel of
t hose noi ses, whether it be contributory to his
hearing |l oss or not...

Q And what is your opinion as to whether he
sustained a loss as a result of being a
firefighter?

A. If he were exposed for long periods of tinme to
t hese | evel s without any ear protection, then
woul d believe that he could have sustained sone
substantial hearing | oss. He did have, again,
tests from1992 that | reviewed and tests up
through - tests that | did showed only about a 12
percent change in, | believe, his right ear - or
left ear and his - | think that’s right here.

A 12 db average change in his left ear and 13 db
average change in his right ear over a ten-year
period of tinme. That isn’'t a great deal....

Q Are audionetry tests objective, or do they
corme under the voluntary control of the person
taking the test?

A. It is under a voluntary control. W -
everything has to match up for them

Q Now, Doctor, that’s was Dr. Crocker was
suggesting, that you can't fake.

A. Yeah, it's difficult to fake the test....
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Q So you have - do you have certain
count erchecks that you can use?

A.  Yes, we do.

A hearing was held on Novenber 19, 2003. At that tine,
the parties amended their contentions, to wit: “The clai nant
will contend that he sustained a gradual onset injury,
namely hearing | oss, and the nmajor cause of this injury was
hi s exposure to occupational noises arising fromand in the
course of enploynment with the respondent. The claimant wl|
al so contend that as a gradual onset injury, the statute of
l[imtations did not begin to run until February 5, 2001. In
support, the claimant will contend that fromthe original
audi ol ogi cal test on Septenber 14, 1992, the claimant’s
hearing | oss deteriorated fromhis continued exposure to
occupational noises. The claimant will al so contend that
his hearing |l oss did not becone a conpensable injury until
his hearing had deteriorated enough to entitle himto an
anatom cal rating on February 5, 2001. Finally, the
claimant will contend that this claimwas filed on July 31,
2002, within the two-year statute of limtations for initial

benefits.”
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The respondents contended that the claimant “did not
sustain any hearing |oss as a consequence of his enpl oynent.
Respondent al so contends that claimant’s claimis barred by
the statute of limtations.”

The adm nistrative | aw judge found, “d ai mant has
failed to prove by a preponderance of the evidence that he
suffered a conpensable injury in the formof hearing | oss as
a result of his enploynent with the respondent.”

The cl ai mant appealed to the Full Comm ssion. The Ful
Comm ssion affirmed and adopted the admi nistrative | aw
judge’ s decision. The claimnt appealed to the Arkansas
Court of Appeals. The Court of Appeals has reversed the
Conmi ssion’ s deci sion and has remanded “for a determ nation
of fact concerning a causal relationship between the
appellant’s hearing |l oss and his enploynent, as well as a
determ nation of all other issues raised by the parties.”

1. ADJUDI CATI ON

A. Statute of Limtations

Because the all eged permanent injury suffered by the
claimant affects only his hearing, the permanent injury may

be reduced to a scheduled injury. Federal Compress &
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Warehouse Co. v. Risper, 55 Ark. App. 300, 935 S.W2d 279
(1996). Ark. Code Ann. 811-9-521 provides:

(a) An enpl oyee who sustains a permanent
conpensabl e injury scheduled in this section shal
receive, in addition to conpensation for tenporary
total and tenporary partial disability benefits
during the healing period or until the enpl oyee
returns to work, whichever occurs first, weekly
benefits in the amount of the permanent parti al
disability rate attributable to the injury, for
that period of tine set out in the foll ow ng
schedul e:

(16) Loss of hearing of both ears, one hundred
fifty-eight (158) weeks[.]

Ark. Code Ann. 811-9-702(Repl. 2002) provides:

(a)(1) Aclaimfor conpensation for disability on
account of injury, other than an occupati onal

di sease and occupational infection, shall be
barred unless filed with the Wrkers’ Conpensation
Comm ssion within two (2) years fromthe date of

t he conpensable injury....

The burden of filing a claimwthin the statute of
[imtations is on the claimant. Plunkett v. St. Francis
Valley Lumber Co., 25 Ark. App. 195, 755 S.W2d 240 (1988).
A work-rel ated noi se-induced hearing loss injury does not
beconme conpensable until (1) the injury devel ops or becones
apparent and (2) the claimant suffers a |l oss in earnings on

account of the injury, which loss is conclusively presumed.



Powers - F208606 20

See, Minnesota Mining & Mfg. v. Baker, 337 Ark. 94, 989
S.W2d 151 (1999). Because the statute of limtations does
not begin to run until both elenents of the rule are net,
and because of the conclusive presunption as to |oss of
earni ngs, which satisfies the second elenment, the statute of
limtations with respect to work-rel ated noi se-i nduced
hearing | oss begins to run when the hearing | oss becones
apparent to the claimant. Baker, supra. |In Smith v.
Aluminum Co. of Am., 78 Ark. App. 15, 76 S.W3d 909 (2002),
the Court of Appeals affirned the Comm ssion’s finding that
the statute of limtations began running when the clai nant
was given information of his hearing | oss, not when the

cl ai mant “became aware of the work-related nature of the
hearing | o0ss.”

In the present matter, the Full Comm ssion finds that
the statute of limtations bars the claimant’s claim The
parties stipulated that the enploynent relationship existed
begi nni ng Sept enber 24, 1986. The clai mant began treating
for hearing loss with Dr. Crocker beginning in Septenber
1992. Dr. Crocker noted in Septenber 1995 that the clai mant
was still having trouble hearing, but that “his hearing has

not changed since the test that we did in 1992.” The record
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therefore denonstrates that the claimant’s hearing | oss
becane apparent to himno |ater than Septenber 1995.
Pursuant to Ark. Code Ann. 811-9-702(a)(1l), the clainmnt was
required to file a claimfor conpensation no later than two
(2) years fromthe date the claimnt’s hearing | oss becane
apparent to him in this case no |later than Septenber 1995.
The parties stipulated that the claimfor conpensati on was
filed with the Comm ssion on July 31, 2002. This filing was
wel | outside two years fromtime the claimant’s hearing | oss
“becane apparent” to him See, Pina v. Wal-Mart Stores,
Inc., CAO04-1045 (Ark. App. 5-11-2005); Cottage Café, Inc. v.
Collette, CA05-734 (Ark. App. 2-1-06).

The Full Conmi ssion finds that the statute of
limtations bars the instant claim

B. Compensability

The parties inplicitly agree that this claimshould be
adj udi cated pursuant to the provisions of Act 796 of 1993.
Act 796, as codified at Ark. Code Ann. 811-9-102(4) (A,
defines “conpensable injury”:
(i) An injury causing internal or external
physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused

by a specific incident or is not identifiable by
time and place of occurrence, if the injury is:
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(c) Hearing loss which is not caused by a specific
incident or which is not identifiable by tine and
pl ace of occurrencel.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
8§11-9-102(4) (D). “Qnojective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16). The claimant’s
burden of proof shall be by a preponderance of the evidence,
“and the resultant condition is conpensable only if the
al | eged conpensable injury is the major cause of the
disability or need for treatnment.” Ark. Code Ann. 811-9-
102(4) (E) (ii).

In the present matter, the Full Comm ssion finds that
the claimant did not prove he sustai ned a conpensable injury
pursuant to Ark. Code Ann. 811-9-102(4)(A)(ii)(c) et seqg
The claimant did not denonstrate that his hearing | oss arose
out of and in the course of his enploynent with the
respondents. The claimant testified that he began working
as a firefighter for the City of Fayetteville beginning in
Septenber 1986. The claimant testified that he began having
synptons related to |l oss of hearing in Septenber 1992, and

that he “suspected” these synptons were related to his work
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as a firefighter. The clainmnt began occasionally treating
with Dr. Crocker for these synptons. Dr. Crocker diagnosed
Bi | ateral Sensorineural Hearing Loss in Cctober 2001.

I n January 2002, Dr. Fincher described a “history of
noi se exposure from several sources.” These sources of
noi se exposure included the claimant’s work as a
firefighter, but Dr. Fincher additionally noted that the
claimant’ s hearing was affected by shotguns, rifles, |oud
musi c, and a chain saw. The Full Comm ssion recogni zes Dr.
Dornhoffer’s opinion in February 2002, i.e., that “the job
exposure to noise is the cause of his sensorineural hearing
| oss.” The Commi ssion is authorized to accept or reject
medi cal opinions. Estridge v. Waste Management, 343 Ark.
276, 33 S.W3d 167 (2000). Wen we consider the claimant’s
exposure so many varied sources of |oud noise other than his
work, the Full Comm ssion is unable to attach significant
wei ght to Dr. Dornhoffer’s causation opinion.

The Full Comm ssion |ikew se attaches mnimal weight to
Dr. Crocker’s deposition testinony, viz., that “occupational
noi se” was “the major cause” of the clainmant’s hearing | oss.
W instead determne fromM. MGail’'s deposition testinony

that the clai mant was not exposed to occupational noise for
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| ong enough periods of tinme to suffer fromhearing | oss

whi ch arose out of and in the course of the claimant’s

enpl oyment with the respondents. The testinony of Jimy L.
Key corroborated the testinony of Lewis McGail in this
regard. The Full Conmi ssion finds that the claimant did not
prove his bilateral sensorineural hearing | oss arose out of
and in the course of his enploynment with the respondents.
Nor did the claimnt prove that the all eged conpensabl e
injury was the major cause of his disability or need for
treatnent. The clainmant therefore did not prove he
sust ai ned a conpensable injury pursuant to the provisions of
Act 796 of 1993.

Pursuant to the remand fromthe Court of Appeals and
our de novo review of the entire record, the Full Comm ssion
finds that the statute of limtations bars the claimant’s
claim Nevertheless, even if the statute of |imtations did
not bar the claimant’s claim the claimant did not prove he
sust ai ned a conpensable injury. The claimnt did not prove
that his bilateral sensorineural hearing | oss arose out of
and in the course of his enploynment with the respondents.
Nor did the claimnt prove that the all eged conpensabl e

injury was the major cause of his disability or need for
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treatment. The decision of the adm nistrative |law judge is
affirmed, and this claimis denied and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority’s

opinion. There is no dispute that the parties stipulated to
t he degree of the permanent physical inpairnment as a result
of the claimant’s hearing |loss, but they did not stipulate
to the conpensability of the claimant’s hearing loss. Also
in dispute is whether this claimis barred by the statute of
[imtations. Based upon ny de novo review of the record, it
is ny opinion that this claimis not barred by the statute
of limtations and the claimant has net his burden of
provi ng the conpensability of his hearing | oss.

At the tine of the hearing, claimant was a 43-

year-ol d col | ege graduate who began working for the
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respondent as a firefighter in Septenber 1986.  ai mant was
pronoted to captain in 1992 and continued to work for the
respondent until Septenber 2001.

Claimant testified that as a fireman he was
around various |oud noises while at the station and while
performng his job duties. This included the testing of
| oud punpi ng equi pnent, engi nes, punp panels, generators,
ventilation fans, horns, and sirens. C ainmant al so
testified that at one point he was assigned to the station
whi ch provided fire coverage for the University of Arkansas.
Claimant testified that there were frequent fal se alarns at
the University, which resulted in exposure to |oud al arns.

In 1992 cl ai mant sought care from Dr. Thernon
Crocker, an otolaryngologist. Caimnt presented with
conplaints of difficulty hearing in noisy situations. Dr.
Crocker noted a high tone sensioneural |oss that had a high
drop off after 2000 cycles a second. Caimant returned to
Dr. Crocker on Septenber 18, 1995 wth conti nued hearing
difficulties and again on February 4, 1998 with conplaints
of additional hearing problens, particularly while working.
An audi ogram taken in 1998 showed a slight increase in
hearing loss. Caimant’s next visit was February 5, 2001.

The audi ogram agai n showed an increase in sensioneural
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hearing loss. Caimant was assigned the stipul ated
i mpai rment rating of 9.4%or 14.852 weeks in January 2002.
Arkansas Code Ann. 811-9-702(a)(1) provides the
fol | ow ng:
Time for Filing. (1) Aclaimfor
conpensation for disability on account
of injury, other than an occupati onal
di sease and occupational infection,
shal |l be barred unless filed with the
Comm ssion within two (2) years fromthe
date of injury.

In Mnnesota Mning & Manufacturing v. Baker, 337

Ark. 94, 989 S.W2d 151 (1999), the court addressed the
i ssue of whether the statute of limtations applies to
scheduled injuries. Referring to the two-pronged test set

forth in Halls d eaners v. Wrtham 311 Ark. 103, 842 S. W 2d

7 (1992), the court stated that the rule for determ ning
when the statute of Iimtations runs for gradual onset
scheduled injuries, specifically hearing loss injuries, iIs
as follows:

. a work-rel ated noi se-i nduced
hearing-1oss injury does not becone
conpensabl e until (1) the injury

devel ops or becones apparent and (2) the
claimant suffers a | oss of earnings on
account of the injury, which loss is
conclusively presumed.

Furt her

Because the statute of limtati ons does
not begin to run until both el enents of
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the rule are net, and because of the

concl usive presunption as to | oss of

earni ngs, which satisfies the second

el ement, the statute of limtation with

respect to work-rel ated noi se-i nduced

hearing | oss begins to run when the

heari ng | oss becones apparent to the

cl ai mant .

The claimant in Baker first becane aware of his
hearing | oss through a baseline hearing test adm nistered
some twelve years prior to his making a claimfor benefits.
Subsequent hearing tests denonstrated no significant change
inthe claimant’s hearing fromthe time of his first test in
February of 1978 up until the time he filed his claimin
February of 1992. The appell ee argued that the Conm ssion
could not find that the claimant’s hearing | oss was work
rel ated because his hearing remained stable after his
baseline test. The Court disposed of this argunment by
stating that the opinion of the clainmant’s physician,
conmbi ned with other evidence, including the claimnt’s
credi ble testinony that he had no prior hearing problens,
constituted substantial evidence to support the Commr ssion’s
finding that the clainmant proved that his hearing | oss was
caused by his enploynment. However, the Court denied the
claimant’s claimbecause it found that the statute of

[imtations had run, thus barring the claim even though the
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claimant’s claimm ght have well been neritorious. More
particularly, the court stated:

Here, the appellee [clainmant] becane
aware of his hearing |loss in February
1978. The statute of |imtation began
to run in February 1978, and because his
hearing did not continue to deteriorate,
appel l ee’ s cl ai m becane tinme-barred in
February 1980, pursuant to Arkansas Code
Annot ated 811-9-702(a)(1)(1987).

Al t hough appellee’s claimmy well be
meritorious, we cannot extend the tine
for himto file his claimby sone twelve
years. The burden of filing a claim
within the statute of Iimtation is on
the claimant. Plunkett v. St. Francis
Val l ey Lunbar Co., 25 Ark. App. 278, 651
W S. 2d 104 (1983). The court cannot
extent the period of the statute of
limtation on appeal, despite the fact
that a claimmy be neritorious. Mller
v. Everett, 252 Ark. 824, 481 S.W2d 335
(1972) . (Enphasi s added).

There are simlarities between the above case and
the present claim However, there are many things that
di stinguish the present claimfromBaker. The main
di stinguishing factor in the present claimis that
claimant’ s hearing difficulties continued to deteriorate.
Claimant was first seen for hearing difficulties by Dr.
Thernon Crocker in Septenmber of 1992. The clinic notes from
Sept enber 14, 1992 state:

Marty Powers has had probl enms of not

being able to hear well in noisy
situations and particularly in the area
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where there are sone speakers in the
fire station where he works.

ENT examis normal. Audionetrically he

has a high tone SN | oss which has an

abrupt drop off after 2000 cycles per

second. We tal ked about options and he

wWill return here in 2 years for another

audiogram | do not think he is at a

poi nt where he needs a hearing aid.
He was next seen by Dr. Crocker on Septenber 18, 1995. The
clinic notes fromthat date indicated that claimnt’s
heari ng had not changed since the test that was done in
1992. The clinic notes from February 2, 1998, set forth
that the claimant “cones in having nore trouble with
hearing, particularly in his work as far as recogni zi ng
house nunbers, etc. W did an audi ogram whi ch showed a
slight increase in hearing | oss at 2000 cycles.” An
audi ogram t aken on February 5, 2001, shows that “his high
tone SN hearing | oss is sonewhat worse that 2 years ago.”
As is clear fromthe above notes, claimant’s hearing | oss
continued to deteriorate during the years from 1992 unti
2001.

The claimant continued to work as a firefighter
until 2001. A letter fromDr. Crocker dated Septenber 5,
2001 summari zes the claimant’s progression:

We have seen M. Powers going back to

1992 when a hearing test was done that
showed a significant anmount of hearing
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loss. W followed himat intervals
since 1995, 1998, and again in 2001 and
have wat ched this hearing | oss progress
to the level that he is not

comuni cating well enough to be in a
position as a fireman fromthe vi ewpoi nt
of communi cati on.

Prior to 2001, the claimant’s hearing | oss was not
significant enough to warrant an inpairnment rating.

The court recently addressed the issue of the
statute of limtations as it specifically applies to gradual

onset scheduled injuries in Pina v. Wal-Mart Stores, Inc.

_ Ark. App. __, S W_ ., (may 11, 2005; CA04-1045).
In Pina, the claimant was deni ed benefits for a gradual
onset carpal tunnel injury because it was barred by the
statute of limtations. O interest to this claimis the
reference in Pina to the Baker dicta which specifically
references hearing-1loss clains:

The initial claimin Baker was for
permanent disability benefits.
Therefore, in order to be entitled to
permanent disability benefits, the
hearing |l oss had to reach a point of
stability. Accordingly, it is our view
that the requirenment that the injury
stabilize is |limted to hearing-I|oss
clainms, and the Baker dicta supports
only a narrow view of the stabilization
requi renent. Further, in hearing-Ioss
clainms the annual hearing tests quantify
t he amount of | oss experienced by the
claimant. Such annual testing

obj ectively denonstrates the anmount of

| oss and the tinme period in which the
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| oss occurred, renoving all elenents of
subjectivity as to tine and anount of
|l oss fromthe fact finding. Pina,
supra. (Enphasi s added).

Baker states many tines that the main reason for
hol ding that the statute of limtations began to run in
February 1978, was because the claimant’s hearing loss did
not continue to deteriorate. |In the present claim the
claimant’ s hearing continued to deteriorate to the point
where he was no | onger capable of performng his job duties.
As of Septenber of 2001, the claimant’s hearing | oss had

stabilized as indicated by the deposition testinony of Dr.

Crocker:
Q .
Have - do you know whet her - or
have an opinion as to whether his
hearing | oss has pl at eaued?
A Well, you have to refer back to his

audi ograns, and from you know, the
audi ograns we’'re seeing, it’'s
certainly not going down rapidly.

Q So it would be, at worst, slowy
progressive -

A. Yes.

- at worst? Wth himbeing renoved
fromthe firefighting environnment
and the sounds that he’'s exposed to
there, would we expect that his
hearing | oss would definitely

pl ateau, no nore to be expected
except those related to age?
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A I n general, yes.
Dr. Crocker opines in his deposition testinony as
to the onset of the claimnt’s anatom cal inpairnent:
Q . . .Okay, Doctor, Mss Bowden
brought in the - her analysis of
the audiogram and it shows a
bi naural inpairment of O percent in
1998?

A Yeah.
kay. So we woul d expect to see -
the 9.4 percent inpairnment that
you’' ve adopted, we woul d have seen
devel op after 19987

A Based upon that formul a.

It is ny opinion, that because of the continued
deterioration of his hearing-loss, the statute of
l[imtations in this claimdid not begin to run until his
heari ng-1oss stabilized in Septenber of 2001. For the
foregoing reasons, it is my opinion that this claimis not
barred by the statute of limtations.

| must respectfully dissent fromthe Majority’s
opinion that the claimant failed to prove his bilateral
sensorineural hearing | oss arose out of and in the course of
his enploynment with the respondent. Nor did the clainant

prove that the all eged conpensable injury was the major

cause of his disability or need for treatnent.
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The majority attaches mniml weight to the
causation opinions of Drs. Crocker and Dornhoffer, and
attachs nore significance to the report fromDr. Fincher and
his description of a “history of noise exposure from severa
sources.” These sources of noi se exposure according to Dr.
Fi ncher included the claimant’s work as a firefighter, but
Dr. Fincher additionally noted that the claimnt’s hearing
was affected by shotguns, rifles, loud nusic, and a chain
saw.

The majority al so attaches significant weight to
the deposition testinony of M. MGail, which states that
in his opinion the claimnt was not exposed to occupati onal
noi se for long enough periods of tinme to suffer from hearing
loss. M. MGail’s testinmony was corroborated by a co-
wor ker, Jimy L. Key.

The findings of the Adm nistrative Law Judge on
the issue of credibility are not binding on the Comm ssion.

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S. W 2d

402 (1983); Linthicumv. Mar-Bax Shirt Co., 23 Ark. App. 26

741 S.W2d 275 (1987). It is the exclusive function of the
Comm ssion to determne the credibility of the wi tnesses and

the weight to be given their testinony. Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W2d 626 (1994). Furthernore,
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the Commi ssion is not required to believe the testinony of
the claimant or other w tnesses, but may accept and
translate into findings of fact only those portions of the

testinmony it deens worthy of belief. Morelock v. Kearney

Co., 48 Ark. App. 227, 894 S.W2d 603 (1995). Although the
Comm ssion is not bound by nedical testinony, it may not
arbitrarily disregard any witnesses’s testinony. Reeder v.

Rheem Mg. Co., 38 Ark. App. 248, 832 S.W2d 505 (1992).

Conj ecture and specul ation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. dover, 35

Ark. App. 32, 812 s.W2d 692 (1991); Dena Construction Co.

V. Herndon, 264 Ark. 791, 575 S.W2d 155 (1970); Arkansas

Met hodi st Hospital v. Adams, 43 Ark. App. 1, 858 S.wW2d 125
(1993).

Even though claimant’s hearing | oss has been
establ i shed through the stipulation of the parties, claimnt
must still prove that there is a causal connection between
the hearing |l oss and his enploynent as a firefighter.

It appears that the Arkansas appellate courts, in
particul ar the Suprene Court, have di scussed objective
findings in tw distinct and separate contexts. These are:
(1) medical evidence supported by objective findings is

necessary to establish the existence and extent of the
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physical injury; and (2) objective findings are al so defined
in part as nedi cal opinions concerning causation that are
stated within a reasonabl e degree of nedical certainty.

Val -Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S. w2d

522 (1999); Freenman v. Con-Agra Frozen Foods, 344 Ark. 296,

40 S.W3d 760 (2001). As noted above, nedical opinions
regardi ng causation nust be stated within a reasonabl e
degree of nedical certainty.

Aletter fromDr. Crocker dated August 27, 2003,
st at es:

| feel that M. Powers’ exposure to

occupational noise as a fire fighter is

the maj or cause of his hearing |oss.

This is based upon his history and al so

careful evaluations of the noise |evels

that he was subjected to during his work

career.

Anot her indication that the claimant’s job as a
firefighter was the major cause of his hearing-loss is Dr.
Crocker’s opinion that since the claimant has been renoved
fromthe firefighting environnment any further hearing-I|oss
woul d be expected to be related to age.

The February 25, 2002 letter fromDr. Dornhoffer
sets forth that “[i]t is ny opinion that on the job exposure
to noise is the cause of his sensorineural hearing |oss.”

Drs. Crocker and Dornhoffer clearly opined that claimant’s
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hearing loss is causally related to his exposure to noise
while performng his duties as a firefighter. The
deposition testinony of Dr. Crocker clarifies that the
clai mant’ s hearing-1oss was noi se i nduced.

Q Is this type of pattern caused by
any other type of hearing |oss,
such as ototoxic drugs or a nerve
damage or anything like that?

A Wth any of this, you can’t speak
absolutely, but if you see a notch
where it goes down and comes up, in
the — alnost all cases, that type
of loss is indicative of sone type
of noi se induced.

Q . . Ckay, Dr. Crocker, | know you
cannot be 100 percent sure about
t hese things, but to a reasonable
degree of nedical certainty, is it
your professional opinion that
Marty Powers, the hearing | oss that
he has suffered, is - well, the
maj or cause of his hearing | oss was
hi s exposure to occupational noise
as a firefighter?

A | think when you review all this
and you look at all the multiple
paranmeters, | think this, in ny

opi ni on, has been the najor t hi ng.
Not the only thing, but the nmgjor
t hi ng.

Q Sure. We know that he’ s been
hunti ng.

A Yeah.
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Q He’ s been exposed to gunshots and
ot her things, but it is your
opi nion, to a reasonabl e degree of
nmedi cal certainty, that the major
cause has been his exposure to

occupational noise. [Is that
correct?
A Yes.
Lewws MG ail, an audiol ogist and certified

occupati onal hearing conservationist, also opined as to the
causation of claimant’s hearing-loss in his deposition.

Q Al right. But do you — do you
believe it to be a noise-induced
heari ng | 0oss?

A | think he had exposure to noise
and - and this has been a
progressive | oss, at |east since
1992, which was the first test in
Dr. Crocker’s office that was given
to ne to review as wel | .

The following was witten in a letter from Chris Bosch
Director/Fire Chief to M. David Cark with Arkansas Fire &
Pol i ce Pension Review Board in reference to the claimant’s
hearing loss and his right to disability retirenent fromthe
fire department.

“On January 24, 2002 the Fayetteville
Fire Departnent sent Capt. Powers to the
office of Dr. den Fincher, MD. for a
second opinion regarding this matter.

Dr. Fincher’s report also concurs with
the finding of Dr. Crocker in that Capt.
Power s has experienced a significant
hearing loss.”...
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“... 1 would like to reconmend t hat

Capt. Powers be granted disability

retirement based on his hearing |oss, as

docunented by Drs. Crocker and Fincher

respectively.”

It is ny opinion, that the clai mant has shown
wi thin a reasonabl e degree of nedical certainty that his
heari ng-1o0ss was caused by his exposure to occupati onal
noise as a firefighter. As such, it is ny opinion that the
cl ai mant proved that his enploynment as a firefighter was the
maj or cause of his hearing | oss and need for treatnent.

In my opinion, the present claimis not barred by
the statute of limtations. Based upon the dicta in Baker,
which was reiterated in Pina, the statute of limtations
woul d not begin to run until the claimnt’s hearing-loss has
stabilized. As was shown, through nedical docunentati on,
the claimant’ s hearing continued to deteriorate unti
February 2001. daimant filed his claimw th the Comm ssion
in July of 2002, which is well|l before the statute of
[imtations would have run.

There is no indication in the record that claimnt
suffered fromany hearing-1oss prior to beconmng a
firefighter. Drs. Cocker and Dornhoffer both opine that the

claimant’ s exposure to the firefighting environnent was the

maj or cause of his hearing-loss. In ny opinion, the claimnt
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has proved that his job as a firefighter was the nmajor cause
of his hearing |oss.

For the foregoing reasons, it is ny opinion, that
this claimis not barred by the statute of |limtations and
the claimant’s job as a firefighter is the nmajor cause of

hi s hearing-1 oss.

SHELBY W TURNER, Conm ssi oner



