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Upon review before the FULL COM SSION in Littl e Rock,
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Cl ai mant represented by the HONORABLE KEI TH WREN, Attorney
at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE MELI SSA LEE,
Attorney at Law, Springdal e, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D PAKE,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal and the cl ai mant cross-appeal s

an admnistrative |aw judge’s opinion filed February 10,
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2006. The administrative | aw judge found, anong ot her
things, that the claimnt proved she was entitled to
addi tional nedical treatnment “to include the paynent of her
stomach nedications.” The admnistrative |aw judge found
that the claimant proved she was entitled to wage-| oss
disability in the amount of 13 percent. After review ng the
entire record de novo, the Full Conm ssion reverses the
adm nistrative |law judge’'s finding that the clai mant proved
she was entitled to stomach nedication. W affirmthe
adm nistrative law judge's finding that the cl ai mant proved
she was entitled to wage-loss disability in the anmount of
13%
. H STORY

Deanna J. Pal ner, age 69, testified that she was a high
school graduate. M. Palner testified that she worked as a
bookkeeper and manual |aborer for a famly construction
conpany from 1960 to 1997. The clainmant testified that she
had al so worked in real estate for six years, and that she
had been a kitchen supervisor/cook for Ramada Inn for three
and one-half years. The claimant also formerly worked as
t he snack shop manager for The G eat Passion Play and

previously owned a part-time barbecue busi ness.



Pal ner - F204024 3

The record indicates that the claimnt was hired at
Tyson in July 1997. The clainmant testified that she packed
and sorted chicken and that her work invol ved manual | abor.

The parties stipulated that the clainmant sustained a
conpensabl e injury to her knee on April 5, 2002. The
claimant testified that she tripped and fell. The clai mant
testified that she eventually returned to full work duties
but that she was “in an awful ot of pain.”

The parties stipulated that the claimant sustained a
conpensable injury to her back and right shoul der on March
14, 2003. The claimant testified that while wal ki ng down
sone steps, “ny right foot came up in the air and then ny
| eft foot and | banged down on ny spine on the steps and |
pulled ny right armin the socket trying to hang on and then
| bounced and slid down on ny tail bone and with ny back
goi ng over those netal -edged steps to the bottom and then |
fell forward on ny knees.”

The cl ai mant began treating with Dr. Charles A
Ledbetter, who noted in April 2003, “She’s returned to work
at alternate duty where she has an alternate job where she

sits sone and stands sone. | don’t think she should be
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lifting anything above eye level with her right shoul der and
right upper extremty.”
The claimant testified:

Q Tell us what you were told, and can you give
us sone dates as to when you went back to work?

A. | can’t renenber the exact date.

Q But following March the 14'" of 2003, did you
return to work at light duty at some point?

A.  Yes, | returned and they | ooked at ne and told
me to go hone and don’t cone back up again.

The respondents’ exhibits include a Separation
Notification Formindicating that the claimnt retired
effective April 28, 2003. “I| figured it would be ny | ast

j ob, considering ny age,” the claimnt testified.

In June 2003, Dr. Joseph M Ricciardi perfornmed a right
rotator cuff repair and acrom opl asty.

Dr. Ricciardi indicated on Septenber 12, 2003 that the
claimant could return to nodified duties. These included no
repetitive use of the right upper extremty, no lifting or
carrying nore than five pounds, no bending or stooping, tine

off three days weekly for therapy, and being allowed to nove

around every 15 m nutes.
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A clainms adjuster wote to the clainmant on Septenber

23, 2003:

Pl ease be advised that | amin receipt of a

medi cal report fromyour treating physician, Dr.
Joseph Ricciardi, dated 09-12-03. He indicated
that you could return to nodified duty work. |
spoke with |l ocation contact, Kevin Neil son,
concerning light duty availability. Light duty
woul d have been made available at full pre-injury
wages had you not voluntarily resigned your

enpl oynent with Tyson.

You have been on an off work status since 03-17-03
and have been receiving TTD benefits at a bi-
weekly rate of $510.00. On 04-29-03, you
voluntarily resigned from Tyson. Al though you
resigned, you were still entitled to receive

TTD benefits because you remai ned on an “of f work”
st at us.

Based on ny review, |ight duty work woul d have
been made available for you at full pre-injury
wages had you not voluntarily quit your enploynent
with Tyson. Therefore, your inability to work at
this time is not the result of the injury. A copy
of the report fromDr. Ricciardi has been incl uded
for you (sic) review

You have been paid TTD benefits from 03-17-03

t hrough 09-24-03 totaling $6.629.91 paid to date.
At this tinme, your TTD benefits will be termn nated
based on the above nentioned information....

Dr. Mchael M Mrse took the claimant “off work until

further notice” on Cctober 7, 2003. Dr. Mrse indicated on

Cct ober 22, 2003, however, that the clainmant could return to

wor k on Cctober 27, 2003: “She needs a cushion for her
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chair. She is going to have to have arthroscopic surgery on
her right leg due to a tibial plateau fracture.”

On Novenber 18, 2003, Dr. Ricciardi again returned the
claimant to nodified duties.

Dr. Ricciardi perforned arthroscopic right knee surgery
on January 14, 2004.

Dr. Morse noted on April 6, 2004:

| am seeing her for injuries incurred at work. |
am sl owW y addressi ng her back pain. She has prior
anterior fusion of the cervical spine which is not
causing a problem She does have sone chronic
back pain and has a grade | spondylolisthesis of
L4 on L5 and sone degenerative changes. It is
possi ble these are pre-existing and this
represents an exacerbation of a pre-existing
condition. She has reached MM as of today’s
date. She has a 7% i npai rnment based upon AVA

CQui del i nes of Permanent |npairnent, 4'" Edition
table 75, page 113, 111-A

She is on Neurontin for her neuropathic pain. She
is on 3600 ng daily as well as Lexapro which hel ps
her neuropathic pain.

She has a variety of other pains including her
knee and shoulder. She is on four to five
Darvocet daily. | explained to her that | did not
do | ong-term pai n managenent and she will need to
obtain this nedication fromher fam |y doctor

She al so conpl ai ns that her nedicines are
upsetting her stomach and she needs Prevacid. In
general, Lexapro and Neurontin do not do this.
agai n suggested she needs to see her famly
doctor. ...

Dr. Alice M Martinson reported on April 16, 2004:
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| was requested to provide an |npairnent Rating

for her right knee and right shoul der....She has
been treated by ny partner, Dr. Ricciardi, since
April, 2003, for injuries which she sustained in a

fall at work on March 14, 2003....At the present
time she conplains of some nmedial right knee pain
and a sense of stiffness in the knee. She says
that she still has weakness of her right arm when
she attenpts to Iift heavy objects above shoul der
| evel , but she has mninmal residual right shoul der
di sconfort....Based on ny conversations with M.
Pal mer and exam nation today, | do concur with Dr.
Ri cciardi that she has reached maxi num nedi cal

i nprovenent from her shoul der and right knee
injuries. In particular, her right knee is not
now normal and she has osteoarthritis in both
knees which is nost likely unrelated to the
specific injury incident of March 14, 2003.
Nonet hel ess, she does have separately identifiable
pat hol ogy for which an | npairnent Rating can be
assigned. According to the AMA Guidelines (Fourth
Edition) she nmay be assigned a nine percent

I npai rment for the right lower extremty as a
result of her neniscectony, ACL injury, and mld
residual right thigh atrophy. She nay be given a
10 percent inpairment rating for the right upper
extremty due to the mld residual weakness in
shoul der abduction and external rotation. These
rati ngs may be conbined for an 11 percent Total
Body | npai rnent Rating...

The parties stipulated that “the claimant’s heal ing
period ended for all injuries by April 16, 2004.~
The clainmant returned to Dr. Mdrse on July 13, 2004:

| am seeing her for chronic pain. As per |ast
time, she has reached MM . She has a 7%

i mpai rment. She has sone confusion about her

nmedi cations. | explained that Neurontin and
Lexapro may cause some upset stormach and nausea,
but it has a different nechani smother than excess
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stomach acid and that Prevacid should not really

hel p or be beneficial. | told her I would

be happy to continue prescribing Neurontin and
Lexapro....

She understands that she has reached MM . Her
case should be settled and then she will need
chroni c pain nedicine through her designated
PCP. . ..

Dr. Morse gave the follow ng inpression: “Chronic pain
syndrone secondary to a work related injury. She reached
MM on 4/06/04. She has a 7% i npai rnent based upon cervi cal
spi ne pain.”

Dr. Martinson informed a clains adjuster on Septenber
1, 2004, “In response to your letter dated August 19, 2004
the 10%to the upper extremty equates to 6%to the body as
a whol e using the 4'" Edition of the AMA Gui delines.”

The parties stipulated that Respondent No. 1 “accepted
7 percent to the back, 9 percent to the right |ower
extremty and 6 percent to the right shoul der.”

A pre-hearing order was filed on June 13, 2005. The
parties stipulated that “nedical expenses have been paid to
date except for sone nedication and an additional TENS
unit.” The cl ai mant cont ended, anpong ot her things, that the
respondents had “refused to pay for clainmant’s prescription

st omach nedi cati on, Prevacid. This nedication was
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prescribed to counteract the side effects of nedication she
had been prescribed for her work injuries and, therefore,
shoul d have been paid for by the respondents.”

Respondent No. 1 contended, anobng ot her things, that
all appropriate nedical benefits had been paid. The
respondents contended that “light duty was available for the
cl ai mant during the period of Septenber 25, 2003, through
January 13, 2004. The claimant did not return to |light duty
at that tinme because she had voluntarily left the
respondents’ enploy on April 28, 2003....The respondents
contend that the claimant is not receiving Prevacid for any
work-related injury or as a result of any work-rel ated
injury. No treating physician has prescribed current
prescriptions of Prevacid to the respondents’
know edge. ... The respondents contend that the claimant is
not entitled to permanent and total disability or any
addi ti onal anount of benefits for wage | o0ss.”

The parties agreed to litigate the foll owi ng issues:
“1l. Tenporary total disability from Septenber 25, 2003, to
January 13, 2004. 2. Additional nmedical to include a TENS

unit and nedication. 3. Permanent and total disability or
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wage | oss over her inmpairnment. 4. Second Injury Fund
l[tability and Trust Fund liability. 5. Attorney s fees.”
A hearing was held on January 3, 2006. The cl ai mant
testified that she took the medi cati ons Neurontin and
Darvocet “for the back problem and the shoul der probl em and
the knee pain - all of it together.” The claimant testified
that these nedicati ons cause stonmach problens, so she took
Prevacid every day. “If | don't, I'"min trouble,” the
claimant testified.
The adm ni strative | aw judge found, in pertinent part:
9. The claimant has proven by a preponderance of
t he evidence that she is entitled to additional
medi cal treatment for her conpensable injuries
to include the paynment of her stomach nedications
as well as a second TENS unit for her right knee.

Thi s additional medical treatnment shall be paid by
Respondents No. 1..

11. The claimant has failed to prove ... that she
is permanently and totally disabl ed.
12. The clainmant has proven ... that she is

entitled to wage loss in the anount of 13 percent
to the body as a whole to be paid by Respondents
No.

13. There is no Second Injury Fund liability
found in this matter.
Respondent No. 1 appeals to the Full Comm ssion and
essentially contends that the adm nistrative | aw judge erred
in awardi ng the nedication Prevacid to the claimant. The

cl ai mant cross-appeals and states, “The determ nation of the
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Adm ni strative Law Judge that the O aimant is not
permanently and totally disabled and that she is entitled to
wage | oss of not nore than 13%is erroneous.”

1. ADJUDI CATI ON

A Medi cal Tr eat nent

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that she is
entitled to additional nedical treatnent. wal-Mart Stores,
Tnc. v. Brown, 82 Ark. App. 600, 120 S.W3d 153 (2003).
What constitutes reasonably necessary nedical treatnment is a
guestion of fact for the Comm ssion. Dalton v. Allen Eng’g
Co., 66 Ark. App. 201, 989 S.W2d 543 (1999).

The adm ni strative | aw judge found in the present
matter, “The cl ai mant has proven by a preponderance of the
evi dence that she is entitled to additional nedical
treatment for her conpensable injuries to include the
paynent of her stonmach nedications as well as a second TENS
unit for her right knee. This additional nedical treatnent

shall be paid by Respondents No. 1.~
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The Full Comm ssion reverses the admnistrative | aw
judge’s finding that the claimant proved that nedication for
her stonmach was reasonably necessary. The clai mant asserts
on appeal that the nedication Prevacid is reasonably
necessary in connection with the conpensable injury.
Neverthel ess, Dr. Mrse stated in April 2004 that mnedication
for the claimant’s neuropathic pain could not be causing the
claimant’ s upset stomach. Dr. Mrse recomended that the
cl ai mant obtain a prescription for Prevacid fromher famly
physi ci an rather than the physicians treating the claimant’s
conpensabl e injuries. Dr. Mrse opined in July 2004 that
Prevacid woul d be of no benefit to the claimnt.

The Conmi ssion has the authority to accept or reject a
medi cal opinion and the authority to determne its probative
val ue. Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84
S.W3d 878 (2002). In the present matter, the Ful
Comm ssion attaches significant evidentiary weight to Dr.
Morse’s inplicit opinion that Prevacid was not reasonably
necessary in connection with the clainmant’s conpensabl e
injuries. There is no probative evidence of record
contradicting Dr. Morse’s opinion. W therefore reverse the

adm nistrative |law judge’'s finding that the claimant proved
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she was entitled to stomach nedication to be paid for by
Respondent No. 1.

B. Wage Loss

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairnment, the Conmm ssion nmay take into account,
in addition to the percentage of permanent physical
i npai rment, such factors as the enpl oyee’ s age, education,
wor k experience, and other matters reasonably expected to
af fect her future earning capacity. Ark. Code Ann. 811-9-
522(b)(1).

In the present matter, Respondent No. 1 contended at
pre-hearing that the claimant had not sustained any anount
of wage-loss disability. The admnistrative |aw judge
found, “The claimant has proven by a preponderance of the
evi dence that she is entitled to wage | oss in the anount of
13 percent to the body as a whole to be paid by Respondents
No. 1.” Respondent No. 1 does not appeal this finding.

The Full Conm ssion affirnms the adm nistrative |aw
judge’s finding that the claimant proved she was entitled to
wage-|l oss disability in the amount of 13% The Ful

Conmmi ssion first notes that we have not considered the
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claimant’ s anatom cal inpairment to her right |ower
extremty in assessing the claimant’s wage-|loss disability.
The anatom cal inpairnent to the claimant’s right |ower
extremty represents a scheduled injury. Absent a finding
of permanent total disability, a claimnt who has sustai ned
a scheduled injury is limted to the applicable all owances
of Ark. Code Ann. 811-9-521, and such benefits cannot be

i ncreased by considering wage-loss factors. Federal
Compress & Warehouse v. Risper, 55 Ark. App. 300, 935 S. w2ad
279 (1996).

The instant claimant did not prove that she was
permanently totally disabled as a result of the schedul ed
injury to her right |ower extremty. The Full Comm ssion
nmust consi der the amount of the clainmnt’s wage-|oss
disability, if any, based on the unschedul ed conpensabl e
injuries to the claimant’s back and right shoulder. The
respondents accepted a 7% inpairnment rating for the
claimant’ s back and a 6% inpairnment rating for the
claimant’s right shoulder. The claimant is age 69 and the
record indicates that she has worked practically all of her
adult life. The claimnt began perform ng manual | abor for

Tyson in 1997. Al though the record before the Conm ssion
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does not indicate that the claimant can return to ful
manual | abor for the respondent-enpl oyer, the evidence al so
does not denonstrate that the clai mant proved she was
permanently and totally disabled. The respondents nade
appropriate light duty available for the claimant but she
chose to retire. The evidence thus denonstrates that the
claimant was not notivated to return to work. A |lack of
interest in returning to work inpedes our assessnent of the
claimant’ s | oss of earning capacity. See, City of
Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W2d 946
(1984) .

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the clainmant proved she was entitled to stomach
medi cation for her conpensable injuries. W affirmthe
adm nistrative law judge's finding that the clai mant proved
she was entitled to wage-loss disability in the anmount of
13% The claimant’s attorney is entitled to fees for |egal
services pursuant to Ark. Code Ann. 811-9-715(Repl. 2002).
For prevailing in part on appeal, the claimant’s attorney is

entitled to an additional fee of five hundred doll ars
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($500), pursuant to Ark. Code Ann. 811-9-715(b)(2)(Repl.
2002).
I'T IS SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority
decision finding that the claimant is not entitled to
nmedi cal treatnment in the formof Prevacid and that she is
only entitled to wage | oss benefits in the anount of 13%in
excess of her anatom cal ratings.

| first address the Majority’s finding that the
claimant is not entitled to medical treatnent in the form of
Prevacid. The claimant credibly testified that she had no
need to take Prevacid before her admttedly conpensabl e
injuries. Likew se, she credibly testified that she
suffered from stomach problens after she took nedications

for treating her injuries and indicated that Prevacid



Pal ner - F204024 17

relieved the synptons caused by those nedications. As such,
| find her need for Prevacid is directly related to the
nmedi cation treatnent used to treat her conpensable injuries.

The respondents argue that the claimnt suffers
from gastroesophageal reflux disease. They further argue
that the claimnt’s physicians have not indicated that the
cl ai mant needs Prevacid for treatnent of her stonmach and
that Dr. Mdrse has specifically indicated that Lexapro and
Neurontin do not cause a stomach condition that woul d be
relieved by taking Prevacid.

| n addressing these argunents, | first note that
there is no evidence to indicate that the claimant suffered
fromany stonmach problens prior to her conpensable injuries.
Wil e the respondents argue that the claimant suffered from
reflux disease, | note that prior to the January 12, 2004,
note, fromDr. Mlam there was no indication that the
claimant suffered fromreflux disease. Likewi se, there is
no evi dence or explanation regarding why Dr. M| am di agnosed
the claimant with reflux disease that day. | also note that
no ot her physician opined that the claimant suffered from
reflux disease. Additionally, in nmy opinion, it is clear

that al nost imredi ately after the accident, the clai mant
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began suffering from stomach probl ens, as evidenced by the
medi cal records. As early as April 11, 2003, the clai mant
began conpl ai ni ng of having stonach problens. Yet there is
no record that she was taking Prevacid until Septenber 9,
2003. In ny opinion, this indicates that the claimnt’s
need for Prevacid did not arise until after the tinme of her
injury and that it is directly related to the nedici ne taken
to treat her work-related injuries.

| note the April 6, 2004, report by Dr. Morse,
whi ch indicates, “She al so conplains that her nedicines are
upsetting her stomach and she needs Prevacid. |n general,
Lexapro and Neurontin do not do this.” | also note Dr.
Morse’s July 13, 2004, note indicating that while Neurontin
and Lexapro m ght cause upset stomach and nausea, Prevacid
woul d not be beneficial or helpful. However, despite these
assertions by Dr. Mirse, | find that because the clai mant
had not previously suffered fromstomach problens unti
t aki ng medi cation for her conpensable injuries and because
the claimant testified that taking Prevacid relieved the
synptonms associated with taking the nedication related to

her conpensable injuries, she has shown that the need for
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treatnment is causally related to her injury and is
reasonably necessary in treating that injury.

The Majority awards the clai mant wage | oss
benefits in the amount of 13%in excess of her permanent
impairment ratings. After reviewing the record, | find that
t hey shoul d have awarded the cl ai mant pernmanent and tot al
disability benefits or wage | oss benefits in excess of the
awar ded 13%

In the present case the clamant suffered froma
conbi nati on of schedul ed and unschedul ed injuries.
Specifically, her knee injury was a schedul ed injury and her
shoul der and back injuries were unscheduled. In ny opinion,
there is insufficient evidence to show that the claimant’s
knee injury, when considered al one, was enough to cause the
claimant to becone permanently and totally disabl ed.
Accordingly, | agree the claimant’s right knee should not be
consi dered when assessing wage | oss. However, | find that
even w thout considering the claimant’s right knee injury,
she is permanently and totally disabl ed.

At the time of the injury the claimant was 66
years old. She said that she began draw ng social security

benefits in approxi mately January 2002. The cl ai mant said
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that at the time of her injury she worked at from40 to 56
hours a week and that she always worked at | east 40 hours
per week. She said her rate of pay was around $9.10 per hour
and had not been high enough to reduce the anmount she
received in social security benefits. She said that until
the tinme of her injury she had antici pated working several
nore years, but that after being injured, she had been
unable to return to work. \Wen questioned about the anount
she received in social security, the claimnt indicated that
in 2005 she was receiving $428.00 per nonth and that in 2006
she woul d receive $534. 00 per nonth.

Bef ore working for the respondent, the clai mant
was self enpl oyed. The clainmant worked with her ex-husband
for Pal mer Construction and perfornmed the tasks of
bookkeepi ng, selling houses, and various other manual | abor
such as painting or other carpentry work. The claimnt said
that she had previously had a real estate license for a six-
year period, but that she no longer held a |icense. She
al so said she worked for Ranmada Inn for a period of three
and a half years as a kitchen supervisor and a cook. The
clai mant al so relayed that she had worked as a snack shop

manager and participated in a part-tine business called



Pal ner - F204024 21

Uncle Virgil's Barbeque. Finally, the claimnt indicated
that while she was a teenager, she was trained and worked as
a dental assistant. The claimant said that she had

conpl eted the 12'" grade, but had no other formal educati on.

The claimant testified she has residual problens
fromher admttedly conpensable injuries. Specifically, she
i ndicated that she still suffers fromknee pain and that she
has back pain that makes it difficult for her to sit or
stand for long periods of tine. She estimated she is
capabl e of standing for around 10 to 15 m nutes w t hout
pain. She indicated that she was not sure if she could lift
items and said that if she bent over to pick sonething up
she woul d have pain. She said she was unable to squat.

The claimant testified she takes Neurontin on a
daily basis for her back and uses a TENS unit on a daily
basis. She al so takes Darvocet every four hours in order to
cope with the pain attributable to her knees, back, and
shoul ders. She said the nedications make her dizzy and
groggy and affect her ability to respond quickly. She
further indicated the nedication causes her to suffer from
stomach pain and fromdiarrhea. She said that the

respondents initially paid for Prevacid to treat her stomach
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probl ens, but that they have since stopped. She related
t hat she now purchases the Prevacid at her own expense. She
i ndi cated that she was supposed to be using a TENS unit for
her knee and | eg, but that she was unable to obtain relief
because the respondents were requiring her to use one TENS
unit for both her knee and back. Finally, the clainmnt said
that she still suffers fromtrenors associated with nerve
damage i n her back

In its consideration of the claimant’s request for
wage | oss benefits, the Majority asserts that the cl ai nant
quit her job rather than accepting light duty work. Based
on this finding, they conclude that the claimant is not
notivated to return to work. However, on closer review of
the facts, | cannot agree with the Majority’s concl usion
that the claimant refused |ight duty work and then sinply
decided to retire. Rather, | find that she attenpted to
return to work, and then was sent honme after she was unable
to fulfill her duties. | further find that even if the
clai mant | acked notivation to sone degree, her nedical
condition precludes her fromreturning to the workforce.

At the tinme of the hearing, the claimant testified

that after sustaining the admttedly conpensable injuries in
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March 2003 she returned to light duty work at sone
unspecified tine. She said that she was sent hone at sone
point and that she later returned to see if |ight duty was
avai lable. At that point the “head nurse” told her to go
home. The cl aimant has not worked or attenpted to return to
work since due to pain and inability to work due to the
residual effects of her injuries.

| find the claimant’s testinony that she attenpted
to return to work to no avail to be credible. It is
undi sputed that the claimant has been gainfully enployed the
majority of her life. Additionally, | note that after the
2002 injury, the claimant returned to |ight duty work and
then ultimately returned to full duty work. In my opinion,
her willingness to return to work in the past, despite being
injured, indicates that she was a notivated worker who would
have accepted light duty work had she been given the
opportunity.

Furthernore, while the Majority asserts the
claimant refused light duty work and quit, | find that the
evi dence does not support those findings. Wile C ndy Boyd
testified that she believed the claimant was retiring, there

is no direct evidence to rebut the claimant’s testinony that
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she was sent hone. It is clear fromreading the record that
Boyd was not the “head nurse” that the clai mant asked for
wor k. When asked if the claimant requested work after being
released to light duty work in Septenber 2003 the follow ng
exchange occurred,

Q D d you speak to her?

A. | don’t renenber.

Q Do you know who did speak to her?

A. | don't remenber.

Q Do you know who did speak to her?

A. | can probably look in the nurses’
notes, but I -

Q Wwell, I nmean if you don’t know, you
don’t know.

A. Yeah, it was in the nurses’ notes
that she did come up once.

Q But it’s your testinony that she was
not given this position due to the fact
that she had — - it was your information
that she had retired?

A. Yes, sir.

Q Did you see her when she cane up in
Sept enber * 03?

A. No, sir.
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I n ny opinion, the above exchange shows that Boyd was not
the “head nurse” the claimant spoke with about returning to
work. Additionally, it shows that the claimant did speak to
anot her nurse about her return to work. It also illustrates
the inability of the respondents to rebut the clainmant’s
first hand testinony regarding the reason she quit. | note
that the respondents presented exhibits indicating that the
claimant resigned or retired. However, those reports
provided virtually no detail and were not signed by the
claimant. Furthernore, since the authors of these reports
were not present to testify, |I find the claimnt’s testinony
to be the best avail abl e evidence and accord it nore wei ght.
Last, | note that even if the claimant indicated she was
resigning, it appears that she only attenpted to do so after
bei ng sent hone and becom ng aware that she could not return
to work due to the extent of her injuries.

Wen reviewi ng the evidence, | find that it is
unlikely the claimant will ever be able to return to work.
At the tinme of the injury the claimant was 66 years ol d and
had broad work experience. However, as a result of her age,
ot her nedical conditions, and due to her back and shoul der

injuries, her ability to return to work has been virtually
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elimnated. | note in particular that the clai mant
testified she is unable to sit or stand for long periods in
order to travel. Likew se, she said that she is unable to
stand for tine periods in excess of 10 to 15 minutes w thout
pain and that she is unable to sit for nore than 10 m nutes
wi thout pain. It is further undisputed that she is taking
medi cati on which has the side effects of making her dizzy
and groggy. She also indicated that she did not believe she
woul d be able to bend over and pick sonething up w thout
pain and that she was unable to squat. The clainmant al so
suffers fromthe additional problemof having trenors which
are attributable to nerve damage in her back. Finally, she
indicated that, while not related to her conpensable
injuries, she has a | eft knee which gives way on her and has
to use a cane.

When considering the claimant’s multiple residual
problens directly associated with her admttedly conpensabl e
unschedul ed injuries in conjunction with her age and ot her
rel evant factors, | find that it is unlikely that the
claimant will ever be able to return to gai nful enpl oynent.
Utimately, the claimnt would require a job that would

allow her to sit or stand at will and would allow her to
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work while dizzy and groggy. When considering the
claimant’ s age, work experience, education, and ot her
rel evant factors, | can envision no such enpl oynent.

For the aforenentioned reasons | nust respectfully

di ssent.

SHELBY W TURNER, Conm ssi oner



