BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO F100218, F400082, F400083

LYDI A G PALASOTA, EMPLOYEE CLAI MANT
CHANDLER | NTERI ORS, EMPLOYER RESPONDENT
UNI ON STANDARD | NSURANCE COVPANY, CARRI ER RESPONDENT

OPINION FILED FEBRUARY 8, 2006

Upon review before the FULL COMM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE JOHN BARTTELT, Attorney at
Law, Jonesboro, Arkansas.

Respondent represented by HONORABLE WLLI AM C. FRYE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed, in part, and
affirmed as nodified, in part.

OPI Nl ON AND ORDER

This case cones on for review by the Ful
Comm ssion from appeals by both parties to this claim On
February 16, 2005, the adm nistrative |aw judge nmade the
followi ng findings of fact and concl usi ons of | aw

1. The stipul ations agreed upon by the
parties are reasonabl e and are approved.

2. The enpl oyee-enpl oyer-carrier
relationship existed at all rel evant
tinmes.
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3. O aimant sustai ned conpensabl e work
related injuries on Septenber 15, 2000;
March 23, 2001; and Septenber 25, 2001.

4. Claimant’s 2000 average weekly wage
was $887.00; her 2001 average weekly
wage was $720. 06.

5. Respondents controvert benefits from
July 15, 2004.

6. | find that d ai mant sustai ned her
burden of proving by a preponderance of
the evidence that she is entitled to an
8% permanent inpairnent rating to the
body as a whole, related to her cervical
spine. Caimant did not experience any
problenms with her neck prior to her
first conpensable injury. Shortly after
that first conpensable injury, an MR
reveal ed three disc bul ges or
protrusions at C3-4, C4-5, and C5-6.
Utilizing Table 75 of the Guides, an 8%
rating is appropriate for these

obj ective and neasurabl e findings.

7. 1 find that C ai mant sustai ned her
burden of proving by a preponderance of
t he evidence that she is entitled to a
5% per manent inpairnent rating to the
body as a whole, related to her | unbar
spi ne. Again, Caimant did not
experience any problens with her |ow
back prior to her conpensable injuries;
subsequent to her first conpensable
injury, no other incidents are recorded
ot her than her remaining two conpensabl e
injuries. Exam nation reveal ed



Pal asot a -

F100218, F400082, F400083

straightening of C aimnt’s nornal

| unbar | ordosis and, on nore than one
occasion, spasns. Uilizing Table 75 of
the Guides, Claimant is entitled to a 5%
per manent inpairnent rating to her

| unmbar spi ne.

8. Utilizing the Combi ned Val ues Chart
fromthe Guides, based upon the
preceding two findings, | find that

Cl ai mant sust ai ned her burden of proving
by a preponderance of the evidence that
she is entitled to permanent parti al
disability benefits based upon a 13%
inmpairnment rating to the body as a

whol e.

9. | find that dainmant did not sustain
her burden of proving that she is
entitled to wage-loss disability
benefits. Claimant’s inability to do
heavy lifting is due to a restriction
related to her 1998 injury; it

preexi sted her three conpensable
injuries involved in this claim These
conpensable injuries are not the major
cause of any wage-loss disability.

10. | find that dainmant did not sustain
her burden of proving that

Dr. Rosenzwei g’s exam nation resulting
in the June 29, 2004 letter constitutes
reasonably necessary mnedi cal treatnent.
The record reflects that the exam nation
was undertaken for the purpose of ending
this claim not nmedical treatment or
care.
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11. daimant’s attorney is entitled to
t he maxi num prescri bed attorney’ s fee
under Ark. Code Ann. § 11-9-715.

Qur carefully conducted de novo review of this

claimin its entirety reveals that the Adm nistrative Law
Judge was correct in finding that the claimant has failed to
prove by a preponderance of the evidence that she is
entitled to wage-loss disability benefits. Mreover, the
Adm ni strative Law Judge was correct in finding that the
claimant’ s exam nation by Dr. Rosenzwei g on June 29, 2004,
was not reasonabl e and necessary for the treatnent of her
conpensabl e injuries. Therefore, the decision of the

Adm ni strative Law Judge regarding these two issues is
hereby affirnmed. However, the claimnt has failed to prove
by a preponderance of the evidence that she is entitled to
an 8% permanent inpairnment rating to the body as a whol e
regardi ng her cervical spine; to a 5% permanent i npairnment
rating to the body as a whol e regardi ng her |unbar spine; or
to a 13% conbi ned permanent physical inpairnent rating to

t he body as a whole. Therefore, this portion of the
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Adm ni strative Law Judge 's decision is hereby nodified
pursuant to Dr. Schlesinger’s rating of 4% for the
claimant’s cervical spine, only.

The parties stipulated to the conpensability of
the claimant’s three alleged injuries. The claimant, who is
an interior designer, alleges that she sustained her first
conpensabl e injury on Septenber 15, 2000, when she was
lifting a heavy decorative tree. The clai mant began
receiving treatnment for that injury on Septenber 29, 2000,
under the direction of Dr. WIlliamF. Bl ankenship. During
his initial exam nation of the claimant, Dr. Bl ankenship
noted that cervical spine filnms showed normal alignnent, no
fractures or other abnormalities, and no evidence of
abnormal w dening or narrow ng of the lateral and the
intervertebral joints. However, there was evidence of sone
strai ghtening of the cervical lordosis. Oherw se, the
claimant’ s cervical spine appeared to be nornal.

Dr. Bl ankenshi p di agnosed the claimant with cervical and

thoracic strain, for which he prescribed
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anti-inflammatories, physical therapy, and he tenporarily
restricted her fromlifting. The clai mant continued to work
for the respondent enpl oyer.

During her exam nation by Dr. Bl ankenship on
Novenber 3, 2000, the clainmant reported that she had
devel oped | ower back pain approximately ten days earlier.
X-rays taken of the claimant’s cervical spine reveal ed no
changes since her last visit. Further, x-rays taken of the
claimant’ s | unbar spine revealed no abnormalities. A
physi cal exam nation of the claimant’s cervical and | unbar
spi ne reveal ed no spasns, and her neurol ogi cal responses
were within normal Iimts. Dr. Blankenship discontinued the
cl ai mant’ s physical therapy, but he continued her lifting
restrictions.

Al t hough the claimant’s neurol ogi cal responses
were within normal [imts during her physical exam nation on
Novenber 21, 2000, the claimnt reported no change in her
synptons. On Novenber 29, 2000, the claimant underwent an

i ndependent neurosurgical evaluation by Dr. Jim Moore.
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Based upon his review of the records and a physi cal
exam nation of the claimant, Dr. Mobore agreed with Dr.
Bl ankenshi p that the cl ai mant had sustai ned soft tissue
injuries. An MRl of the claimant’s |unbar spine conducted on
Novenber 30, 2000, showed a mnimal disc bulge at L1-2, but
was ot herwi se unremarkable. An MRl of the claimnt’s
cervical spine taken at the sanme tinme reveal ed a smal
br oad- based central disc protrusion at C5-6, a small broad-
based central disc protrusion at C4-5, and a “tiny” central
protrusion at C3-4. O herwi se, the claimnt’s neurol ogical
exam nati on was nor nal

In his report of the claimant’s followup visit
dat ed Decenber 4, 2000, Dr. Bl ankenship stated:

Ms. Pal asota returns to the clinic for

her continued conplaints. She stil

states she is doing about the sanme as

she was previously. Her pains remain in

the cervical spine, |eft upper

extremty, |ower back, and mainly right

| oner extremty.

After describing the results of the claimant’s

recent MRI’s, Dr. Bl ankenship continued



Pal asota - - 8-
F100218, F400082, F400083

Today in re-examning this lady’'s

cervical spine, | don’t find any

paraspi nal nmuscle spasns. | find no

change in range of notion of the

cervical spine in any planes. Her

neur ol ogi cal exam nation is and remains

innormal limts.

Dr. Bl ankenship’s exam nation of the claimnt’s
| umbar spine al so showed normal results.

On February 8, 2001, the claimant was exam ned by
Dr. Steven Cathey, who agreed with the claimant’s ot her
physi ci ans that spinal surgery or other neurosurgical
treatment was not indicated for the claimant’s condition.

I n February of 2001, the claimnt came under the
care of Dr. Rosenzwei g, who continued to treat the clai mant
conservatively with medications and physical therapy. In
spite of the claimant’s conti nued subjective conplaints to
Dr. Rosenzweig of pain in her cervical and thoracic spine,
he repeatedly noted no neurol ogi cal defects.

The cl ai mant was seen again by Dr. Cathey on

March 13, 2001. Like Dr. Rosenzweig, Dr. Cathey found no

neurol ogi cal defects of the claimant’s cervical and | unbar
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spi ne which indicated the need for surgical intervention.
More specifically, Dr. Cathey reported, “Her neurol ogical
exanmi nation renmains entirely negative.” Dr. Cathey further
report ed:

There is specifically no sign of

cervi cal myel oradi cul opat hy, | unbar

radi cul opathy, etc. There is full range

of notion of both cervical and | unbar

spi ne wit hout paraspi nous nuscl e spasm

Dr. Cathey stated that a review of the claimant’s
MRl scans reveal ed early degenerative disc disease in the
claimant’ s |unbar and cervical spine. Oherw se, these
studi es were negative for cord conpression, nerve
i mpi ngenent, or other conditions anenable to spinal surgery.

I n conclusion, Dr. Cathey encouraged the clai mant
to “resune a full and active lifestyle w thout
restrictions.”

On March 23, 2001, the clainmant was a passenger in
a conpany owned van that becanme involved in a multi-car

accident. Upon the van being rear-ended, the clai nant

testified that she felt imediate pain in her |ower back,
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hi ps, and pelvic area. Dr. Rosenzwei g assessed the clai mant
w th an exacerbation of her existing condition and

prescri bed the clai mant a dose pack for her neck, and
referred her for physical therapy. Wen the clai mant
reported that this treatnment was ineffective, Dr. Rosenzweig
referred her to Dr. Ackerman for a spinal injection. The
claimant continued to work after this accident.

At of her May 22, 2001, visit with Dr. Rosenzwei g,
the claimant reported that her chronic back and neck pain
persi sted, and that her |ow back had becone nore probl ematic
t han her neck. Wile taking into consideration the
claimant’ s recent notor vehicle accident, Dr. Rosenzweig
indicated that it was unusual for her to still be
experiencing her reported | evel of chronic nuscul oskel et al
pain eight nonths after her first reported injury. “It [her
neck and back condition] may have been aggravated by her
WA, ” stated Dr. Rosenzwei g, “but neverthel ess she should be
maki ng significant inprovement with the nedication and

therapy.” Dr. Rosenzweig further comented that the
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claimant’ s neck condition, particularly her underlying
degenerative disc disease, was non-surgical at that tine.
Dr. Rosenzwei g continued the clainmant on a conservative
treat ment course.

On June 19, 2001, Dr. Rosenzweig reported that the
claimant’ s “organi zed” physical therapy had been
di sconti nued by her physical therapist, and that she should
continue therapy on an at-home basis. At that juncture,
Dr. Rosenzwei g opined that the clainmant exhi bited synptons
consistent with fibronyal gi a.

On exam she has nmultiple trigger points

at the traps, pectoralis, |ow back

| ateral trochanters, etc., and all of

this may be a signal of fibronyal gia

nore so than residual aches and pains

from her aggravation fromher MA in

March. She has had epidurals.

An MRl showed significant disease for

her young age in her neck and this may

or may not be her pain.

In order to rule out a “hot facet” or other pain

generator, Dr. Rosenzwei g recommended a bone scan wi th SPECT

i magi ng of the claimant’s neck. When the results of this
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study revealed findings within normal limts, Dr. Rosenzweig
referred the claimant to Dr. Scott Schlesinger for a second
opi nion. After his exam nation of the claimant on July 9,
2001, Dr. Schlesinger reported that, aside froma “very
small right C5-6 disc protrusion” the claimant’s
neurol ogi cal findings were normal. Dr. Schl esi nger agreed
with Dr. Rosenzweig that the claimant was not a surgica
candidate. On July 18, 2001, Dr. Rosenzwei g reported that

t he clai mant had “exhausted what appears to be a full gamut
of conservative treatnent... .” Dr. Rosenzwei g stated he
woul d continue the claimant on her current medications “in
hopes that over tine things wll settle down for her.”

On Septenber 25, 2001, the claimant sustained her
third back injury when a co-worker fell off of a |adder on
top of her. On Septenber 26, 2001, Dr. Rosenzwei g di agnosed
the claimant with a contusion of her |ower extremty and he
stated, “This appears to be just a transient exacerbation of
under | yi ng degenerative changes.” Dr. Rosenzweig antici pated

that the claimant’s healing time for this injury should be
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10 to 14 days. The claimant testified that she m ssed two
days of work as a result of this injury.

The cl ai mant continued to conpl ain of unresolving
neck and back pain. Per the claimnt’s request, in Novenber
of 2001, Dr. Rosenzweig referred her for cranial sacra
massagi ng. In addition, Dr. Rosenzweig felt that the
cl ai mant woul d benefit fromthe Med-Ex protocol offered at
t he Arkansas Spine and Sports Institute. On Decenber 12,
2001, Dr. Rosenzweig reported that this treatnent nodality
was effective in providing the claimant relief from her
synptons. On January 30, 2002, Dr. Rosenzweig stated that in
spite of the claimant’s treatnent, her “synptonmatol gy
persists.”

The claimant’s exam nation on April 3, 2002,
showed “no inprovenent or significant deterioration of her
presenting synptons and/or findings over the past several
nmont hs.” However, Dr. Rosenzweig did not believe that the
cl ai mant had reached maxi num nmedi cal inprovenent as of that

date. On May 8, 2002, an MRl of the claimant’s | unbar spine
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showed slight straightening of the lunbar |ordosis, but was
ot herwi se unremarkabl e. Surprisingly, the bul ge previously
seen at L1-2 had “spontaneously regressed and inproved.”
Dr. Rosenzwei g opined that with the “proper stretching and
strengt heni ng program and mnedi cations to hel p reduce the
i nfl ammati on and spasnms”, the claimant’s prognosis and
recovery appeared “excellent”. After several nore nonths of
conservative treatnment, including a series of |unbar
epi dural steroid injections, the claimnt denonstrated
obj ective signs of inprovenent. In spite of this
i nprovenent, however, the claimant continued to present with
subj ective conplaints of pain; primarily in her |ower back.
The cl ai mant requested an x-ray of her hip and pelvis in
order to determ ne the cause of her continuing pain. In the
meantime, the claimnt continued to work for the respondent
enpl oyer with nodifications until she was termnated in
Decenber of 2002.

Finally, on February 18, 2003, Dr. Rosenzweig

opi ned that the claimant had reached maxi num nedi cal
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i nprovenent for her injuries, and aside from continuing

medi cal managenent, he rel eased her fromhis care. Mirre than
one year after she was rel eased by Dr. Rosenzwei g, on

June 24, 2004, the claimant returned to himseeking a

per manent inpairnent rating. Using Table 7511 C of the AVA

CGui des to the Eval uation of Pernmanent | npairnent, 4!". 1993

(“the Guides”), Dr. Rosenzwei g assessed the claimant with an
8% per manent physical inpairnment rating for her neck for two
| evel s. Using Table 7511B, he assigned her a 5% per manent
physi cal inpairnment rating for her |unbar spine. Using the

Conbi ned Val ues table, Dr. Rosenzweig stated that the

cl ai mant woul d have a total permanent partial inpairnment of
13%

On Cct ober 6, 2004, Dr. Schl esinger conducted a
conpr ehensi ve neurol ogi cal exam nation of the claimant for
t he purpose of assigning her with a permanent inpairnent. At
t he conclusion of his detailed, four page report,
Dr. Schl esinger assessed the claimant with a 4% per manent

physi cal inpairnment of her cervical spine, and 0% per manent
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physi cal inpairnment of her |unbar spine. Like

Dr. Rosenzwei g, Dr. Schlesinger based these ratings on the
Gui des, Table 75. Dr. Schl esinger explained his rationale
for these ratings as foll ows:

The | unbar spine had a normal study and
therefore there woul d be no objective
rating for the lunbar spine. In the
cervical spine there was a small C5-6
di sc protrusion that would warrant at
nost a 4% rating. One could certainly
argue that her findings were
pre-existing degenerative changes, but
t he hi ghest potential rating one could
offer would be 4% In the |unbar spine,
there was an essentially nornmal study.
The radi ol ogist did interpret a mninal
di ffuse annul ar bul ge at L1-2, but her
pain was really in the | ower |unbar
spine and the change is so m nimal that
| would call it normal and not offer a
disability rating for the |unbar spine.

I njured workers bear the burden of proving by a
preponder ance of the evidence that they are entitled to an
award for a permanent physical inpairnent. Mreover, it is
the duty of this Conm ssion to determ ne whether any

per manent anatom cal inpairnent resulted fromthe injury,

and, if it is determned that such an inpairnent did occur
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the Comm ssion has a duty to determ ne the preci se degree of

anatoni cal | oss of use. Johnson v. General Dynam cs, 46 Ark.

App. 188, 878 S.W2d 411 (1994); Crow v. Wyerhaeuser Co.,

46 Ark. App. 295, 880 S.W2d 320 (1994). Physi cal

i mpai rments occur when an anatom cal or physi ol ogi cal
abnormality permanently limts the ability of the worker to
effectively use part of the body or the body as a whol e.
Consequently, an injured worker nust prove that the work-
related injury resulted in a physical abnormality which
limts the ability of the worker to effectively use part of
the body or the body as a whole. Therefore, in considering
such clains, the Comm ssion nust first determ ne whether the
evi dence shows the presence of an abnormality which could
reasonably be expected to produce the permanent physi cal

i npai rment all eged by the injured worker. Crow, supra.

Mor eover, Ark. Code Ann. 8 11-9-704(c)(1l) provides that any
determ nation of the existence or extent of physical
i npai rment shall be supported by objective and neasurabl e

physi cal or nmental findings. Objective findings are those
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findings that cannot conme under the voluntary control of the
patient. Ark. Code Ann. § 11-9-102(16).

The Conmi ssion has the authority and the duty to
wei gh nedi cal evidence to determne its medical soundness,
and we have the authority to accept or reject nedical

evi dence. Mack v. Tyson Foods, Inc., 28 Ark. App. 299, 771

S.W2d 794 (1989); Wasson v. Losey, 11 Ark. App. 302, 669

S.W2d 516 (1984); Farners Insurance Co. v. Buchheit, 21

Ark. App. 7, 727 S.W2d 391 (1987). Likew se, the Comm ssion
Is entitled to exam ne the basis for a physician’s opinion,
i ke that of any other expert, in deciding the weight to
which that opinion is entitled. However, as with any
evi dence, we can not arbitrarily disregard the testinony of
any witness. In nmaking determ nations regarding the
exi stence and extent of anatom cal |oss of use, we are not
limted solely to nedical evidence.

In the present claim the claimant has failed to
prove by a preponderance of the evidence that she is

entitled to a 5% permanent physical inmpairnment rating for
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her | unbar spine and an 8% per manent physical inpairnent
rating for her cervical spine, for a conbined total of 13%
per manent partial physical inmpairnment. On Novenber 18, 2004,
Dr. Rosenzweig testified by deposition as foll ows:

Q What was the purpose of the visit in
June of 20047

A At this tinme, she was, | believe
wor ki ng on the settlenment of the ending
of her worker’s conp clai mand was
asking for an inpairnment rating.

Q ... Wuere you ever able to docunent
that the disc herniations that you saw
on the MRl were related to any of her
particul ar traumas?

A | don't - - | can't say with a
reasonabl e nedi cal certainty that the
MRl findings at the tine of the
conplaints were related to her injury,
other than the fact that they were when
her injury was eval uated. And,

therefore, the inpairnent rating, as the
treating physician, is often based on

t hose fi ndi ngs.

In other testinony, Dr. Rosenzweig adm tted that
had he approached the claimant’s inpairnment rating as an | ME

doctor, as opposed to the claimant’s treating physician, his
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rating woul d have been different. Dr. Rosenzweig al so
admtted that he did not “disagree” with Dr. Schlesinger’s
4% cervical spine rating. Dr. Rosenzwei g agreed that the
di fference between a treating doctor and an | ME doctor in
ternms of assigning an inpairnent ratings, is that an | ME

“can be a little nore objective.” As the claimant’s treating

physi ci an, Dr. Rosenzweig defined his role as a “patient

advocate.” Furthernore, Dr. Rosenzweig stated that the 5%
i mpairment rating that he assigned to the claimant’s | unbar
spi ne was based on the disc bulge at L1-2. As previously
mentioned, this particular bulge |ater resolved.

Q And the five percent rating that you
gave in the |unbar area - -

A. That was based on the disc changes at
L1-2 at the tinme of her presentation.

Q That went away | ater?
A. Correct.

Q If they go away, does that go back to
a zero like Dr. Schlesinger said?

A. | don’t have an argunent with that.
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Finally, Dr. Rosenzweig admtted that his
relationship to the claimant as her treating physician
probably skewed his opinion regarding her inpairnment rating.
More specifically, Dr. Rosenzwei g stat ed:

And one of the pitfalls for a treating
physi cian offering an inpairnment rating
is that they have a relationship with
the patient. And there’s an inherent
possibility that a treating physician
may be nore generous than an exam ning
physi ci an, although the information that
| extracted using the Fourth Edition
Quide, | think can be clearly
correlated. | don’t think I was nmaking
anything up to help Ms. Pal asota, but
just clearly extracting all the
information avail able to provide the
answer that she was asking for

Dr. Rosenzweig admitted that an independent
medi cal exam ner does not have the same “obligation” to his
patients, as does their treating physician. Moreover,
Dr. Rosenzweig admtted that he considered the claimnt’s
pai n when basing the claimant’s cervical rating on three-

| evel disc disease, in spite of his awareness that under

Arkansas worker’s conpensation |aw, pain cannot be
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considered in the assessnent of a claimant’s permanent
physi cal inpairment. Had he approached the claimnt’s
inmpairment rating froman |IME position, Dr. Rosenzweig
stated that he woul d have considered only the claimnt’s
protrudi ng disc at C5-6 when assessing her degree of
i mpai rment, and gi ven her a 6% permanent physical i npairnment
rating for her cervical spine based upon a finding of
noder at e di sease. Dr. Schl esi nger based his 4%rating of the
claimant’ s cervical spine on a single |evel disc herniation
with a mninmal disease factor

The record clearly indicates that the clai mant
sustai ned, at nost, a m niml anount of damage to her
cervical spine at C5-6 as a result of her first injury in
Sept enber of 2000. Moreover, it is highly likely that the
claimant’s “small disc protrusion” at C5-6 was present prior
to her first conpensable injury, and that this accident
nmerely exacerbated or tenporarily aggravated her preexisting
degenerative disc disease, causing it to becone synptomati c.

Mor eover, numerous di agnostic studi es conducted throughout
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the course of the claimant’s treatnment denonstrate that the
claimant’ s condition was not objectively worsened by her two
subsequent injuries. Rather, the claimnt’s condition was
tenporarily aggravated by her subsequent accidents which
resulted in an extended healing period. Furthernore

Dr. Rosenzweig admitted that his inmpairnment ratings were

bi ased in favor of the claimnt, and that he would not have
given her as high a rating had he not been her primry
treating physician. Certainly, the Comm ssion has the
authority to resolve conflicting evidence and this extends

to nedical testinony. Foxx v. Anmerican Transp., 54 Ark. App.

115, 924 S.W2d 814 (1996). Considering that even

Dr. Rosenzwei g could not disagree with Dr. Schlesinger’s
basis for assigning the claimant with a 4% per manent
inmpairnment rating to her cervical spine, Dr. Schlesinger’s
opi nion shoul d be given greater weight. Therefore, the
clai mant’ s permanent inpairnment rating for her cervical
spine is hereby nodified from8%to 4% Concerning the

claimant’ s | unbar spine inpairnment, the preponderance of the
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evi dence denonstrates that the clainmant’s annul ar bul ge at
L1-2 resol ved. Therefore, Dr. Schlesinger was correct in
assessing the claimant with a 0% per nanent physi cal
impairment rating for her |unmbar spine. Once again, given
that the claimnt’s |unbar di sc bul ge has resol ved,
Dr. Rosenzwei g could not disagree that Dr. Schl esi nger was
correct in assigning the claimant a 0% rating for her |unbar
spi ne. Therefore, the claimnt’s pernmanent physi cal
i mpairnment rating for her lunbar spine is hereby reduced
from5%to 0% Overall, the claimant is hereby awarded a 4%
per manent physical inpairnent rating for her cervical spine.
In terns of wage |oss disability, the
Adm ni strative Law Judge was correct in finding that the
claimant has failed to prove her entitlenment to wage | oss
benefits. The wage-loss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App

232, 58 S.W3d 848 (2001). Furthernore, the Comm ssion is

charged with the duty of determ ning disability based upon a
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consi derati on of nedi cal evidence and other matters

af fecting wage | oss, such as the clainmant’s age, education,

and work experience. Enerson Electric v. Gaston, supra. The
cl ai mant was never taken off of work due to her injuries.
She continued to work for the respondent enpl oyer until her
term nation in Decenber of 2002. Thereafter, the clai mant
chose to becone self-enployed in the sanme |ine of work.
Wiereas the claimant was earning a $8.15 per hour plus 1%%%
comm ssion with the respondent enployer, she testified that
she now charges $65.00 for her services, potentially earning
$2, 800. 00 per week. Currently, even hiring occasional help,
the claimant’ s hourly wage exceeds her wages with the
respondent enpl oyer. Al though as with any new busi ness, the
cl ai mant’ s busi ness revenues are currently |ow, she
anticipates future earnings well in excess of $100, 000. 00
per year. Furthernore, the claimant is young, educated, and
her activities have not been restricted. Therefore, the
claimant has failed to prove by a preponderance of the

evi dence that she is entitled to wage-loss benefits, and the
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Adm ni strative Law Judge was correct in denying the claimnt
t hose benefits.

Finally, enployers must pronptly provide nedica
services which are reasonably necessary for treatnent of
conpensabl e injuries. Ark. Code Ann. 8 11-9-508(a)(Repl.
2002). However, injured enpl oyees have the burden of proving
by a preponderance of the evidence that the nedical
treatnment is reasonably necessary for the treatnment of the

conpensable injury. Nornma Beatty v. Ben Pearson, Inc., Ful

Wor kers’ Conpensati on Conm ssion Opinion filed February 17,
1989 (C aim No. D612291). Wen assessi ng whet her nedi cal
treatment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed
procedure and the condition it is sought to renmedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Opinion filed Decenber 13, 1989 (C ai m No. D512553).
According to Dr. Rosenzweig, the clainmnt reached maxi mum
medi cal inprovenent on February 18, 2003, at which tinme he

rel eased her fromhis active care. On June 29, 2004, the
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claimant returned to Dr. Rosenzweig for the sol e purpose of
obtai ning a permanent physical inpairnment rating. Because
the record clearly shows that at the tine the clai mant

sought an inpairnent rating fromDr. Rosenzwei g she had
reached maxi mum nedi cal inprovenent and had been rel eased
fromhis active care for over a year, it is evident that the
claimant did not return to Dr. Rosenzweig in order to pursue
“treatnment” for her conpensable injury. Nor did the clainant
return to Dr. Rosenzweig in order to remedy a condition
caused by her conpensable injury. Rather, the clai mant
return to Dr. Rosenzweig purely to obtain an inpairnent

rati ng, which does not constitute “reasonabl e and necessary
medi cal treatment” under the guidelines of Ark. Code Ann
811-9-508(a). Therefore, the clainmant acted at her own peri
in seeking services fromDr. Rosenzweig strictly for the

pur pose of obtaining an inpairnent rating, as this doctor’s
visit was not reasonably necessary for the treatnent of the
claimant’ s conpensable injury. Mreover, this case is

clearly distinguishable fromthe Brown case, in that
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Dr. Rosenzweig readily admtted that he was not performng
an | ndependent Medi cal Evaluation on the claimant’s behal f,
whereas Dr. Schl esinger was solicited solely for that

pur pose. See, Brown v. Hope Brick Wrks, Full Comm ssion

Qpi nion filed Novenber 8, 2000 (E804329). In addition,

Dr. Rosenzweig admitted that his opinion, as the clainmant’s
treati ng physician was skewed in her favor. Had he been
conducting his June 29, 2004, exam nation for the purposes
of an Independent Medical Evaluation, Dr. Rosenzweig
confessed that his inpairnment rating would have been nore
conservative. Accordingly, the Adm nistrative Law Judge was
correct in denying nedical benefits in this regard.

Based upon the above and foregoing, we find that
the claimant has failed to prove by a preponderance of the
evidence that she is entitled to a 13% permanent physi cal
I npairment rating to the body as a whole, which includes a
5%rating for her lunbar spine, and an 8% rating for her
cervical spine. Rather, the preponderance of the evidence

shows that the claimant is entitled to a 4% per nanent
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physi cal inpairnment rating for her cervical spine.
Therefore, the Adm nistrative Law Judge’'s award of 13%

per manent physical inpairnent is hereby nodified to 4%
Furthernore, the claimant has failed to prove by a
preponderance of the evidence that she is entitled to wage-
| oss disability benefits, and to nedical benefits for her
exam nation by Dr. Rosenzwei g on June 29, 2004. Therefore,
t he decision of the Adm nistrative Law Judge is hereby
affirmed regardi ng these two issues.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Majority affirnms the Administrative Law

Judge’ s denial of wage |oss disability benefits and his
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finding that the respondent is not liable for

Dr. Rosenzweig’s final exam nation. However, they nodify the
Judge’s finding that the claimant had sustained a 13%
anatomical inpairment as a result of her conpensable
injuries to an inpairment rating of 4%to the body as a
whol e. Based upon nmy de novo revi ew of the evidence

devel oped at the hearing and the Adm nistrative Law Judge’s
Opinion, | find that the Judge shoul d have been affirmed as
to his finding in regard to the extent of the claimant’s
per manent inpairnment but that his denial of wage |oss
disability benefits and his finding that the disputed

medi cal treatments was not the liability of the respondent
shoul d have been reversed. For these reasons, | nust
respectfully dissent.

In considering the nedical treatnent issue, | note
that it has | ong been held that evaluations to determ ne an
i njured worker’s physical status are reasonable and
necessary mnedical treatnment and are the responsibility of

the respondent. In Gansky v. Hi gh Tech Engineering, 325 Ark.
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163, 924 S.W2d 790 (1996), the Arkansas Supreme Court held
that a Functional Capacity Exam nation which the claimnt’s
doctor had directed the claimnt to undergo was reasonabl e
and necessary nedical treatnent and concluded that the

Comm ssion erred in not requiring the respondent to pay for

the assessnent. Simlarly, in Arkansas Departnent of

Corrections v. Holybee, 46 Ark. App. 232, 874 S.W2d 420

(1994), the Court of Appeals held that diagnostic testing to
determ ne whether a clai mant had been infected, even though
It did not constitute actual treatnment of his injury, was
reasonabl e and necessary nedical treatnent and that the
respondent were required to pay for the testing. Lastly, in

Brown v. Hope Brick Wbrks, Full Comm ssion Opinion,

Novenber 8, 2000 (EB04329), this Conm ssion held that a
claimant was entitled to an i ndependent mnedi cal eval uation
for the purposes of determning the extent of his permanent
anatom cal inpairnment at the expense of the respondent.

In the present case, the disputed nedical

treatment was the exam nation of the claimnt perforned by
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Dr. Kenneth Rosenzweig, the claimant’s treating physician
Dr. Rosenzweig is an orthopedic specialist who, in the past,
provi ded the cl ai mant a substantial anmount of treatnent for
her back and neck condition. In a report dated June 29,
2004, Dr. Rosenzweig stated that he had seen the clai mant
“in followup one last tine to discuss an inpairment rating
that should be issued regarding injuries sustained in her
work related activity dating back to Septenber 15, 2000.”
Dr. Rosenzweig went on to recount his exam nation of the

cl ai mant and set out his opinion that the claimant sustained
an anatom cal inpairnment in an anount equal to 13%to the
her whol e body.

In ny opinion, this type of evaluation is exactly
what was contenplated by the Suprene Court in Gansky and
this Commission in Brown. | also note that the respondent
has paid for independent exam nations by Dr. Janes More and
Dr. Scott Schlesinger, both Little Rock neurosurgeons. It
seens incongruous to ne that the respondent has no

hesitation in paying for the independent nedical
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exam nations of doctors who provide the clainmant no
treatnent but are refusing to pay for an evaluation by a
doctor who has seen the clai mant on numerous occasi ons and
has been providing her treatnment for a period of years. This
incongruity is even nore pronounced when it is renenbered
that Dr. Rosenzweig is in a nuch better position to eval uate
her condition than two doctors who only saw her briefly on
one occasi on and who stated their opinions based, prinmarily,
upon opi nions and findings of other nedical providers.
Accordingly, | find, wi thout hesitation, that the treatnent
rendered to the claimant by Dr. Rosenzweig in connection
with his June 29, 2004 report is reasonable and necessary
nmedi cal treatnment which should be the financi al

responsi bility of the respondent.

The next issue is the extent of the claimnt’s
anatom cal inpairnment. As indicated above, Dr. Rosenzweig
opined in his June 2004 report that the claimant had been
sustained a 13% i npairnment to her whol e body. That

i npai rment rating was based upon an 8% inpairnment to the
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claimant’ s cervical spine and a 5% i npairnment to her |unbar
spine. According to Dr. Rosenzweig’'s nedical reports and his
deposition, he was basing those inpairnent ratings on the
MRl of the claimant’s |unbar and cervical spine taken on
Decenber 30, 2000. The claimant’s cervical MI found that
she had a central disc protrusion at C3-C4, s snall broad
based posterior central disc protrusion at C4, C5 and a
smal | broad based right paracentral disc protrusion at
C5-C6. Dr. Rosenzweig stated that his evaluation of the
cervical injury, which included herniations at multiple

| evels, entitled the claimnt to an 8% per manent i npai rnent

rati ng, based upon the AMA Guides to the Eval uation of

Per manent | npairnment, Fourth Edition. Dr. Rosenzweig al so

considered the claimant’ |unbar MRl which denonstrated an
annul ar disc bulge at L1-L2 which, when using the sane AVA
GQui des, would entitle the claimant to a 5% inpairnent to the
body as a whol e. Wien conbi ni ng those two i npairnent

ratings, Dr. Rosenzwei g assessed the claimant with an

i npai rment rating of 13%to the body as a whole.
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| do not believe that there would be any real
di spute regarding this inpairnment rating but for the report
of Dr. Scott Schlesinger, dated Cctober 6, 2004. In that
report, Dr. Schlesinger summarized the claimant’s physica
status and then set out his evaluation of the claimnt’s
permanent inpairnent. Dr. Schlesinger, in assessing the
claimant a 4% i npai rment based upon his cervical spine
condition, only considered the protrusion at C5-C6, which he
stated, “that would warrant at nost a 4%rating.” He al so
menti oned the claimant’s bulge at L1-L2 but that stated
that, “her pain was really in the |ower |unbar spine,” and,
on that basis, did not believe that she was entitled to any
disability rating on her |unbar spine.

In ny opinion, Dr. Rosenzweig's eval uation of the
claimant is nore conplete and accurate. As her treating
physi cian, Dr. Rosenzweig was fully aware of the claimant’s
condi tion and her past nedical history. In his deposition,
Dr. Rosenzwei g specifically discussed the claimnt’s past

medi cal history and his know edge of her conplaints and
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synptons. As he expl ai ned, being her treating physician, he
was in a nmuch better position to evaluate her than that of a
doctor perform ng an i ndependent nedi cal exami nation. This
is significant since Dr. Rosenzwei g devotes a considerabl e
part of his practice to perform ng these types of
i ndependent nedi cal exam nations in workers’ conpensation
cases and other situations. According to Dr. Rosenzweig, a
doctor perform ng an i ndependent mnedi cal exami nation is
frequently limted by his lack of prior know edge and,
consequently, wll base his or her opinion alnost entirely
upon the information that is gleaned in one brief visit and
a review of the existing nedical records. However, in the
present case, Dr. Rosenzwei g applied his greater know edge
of the claimant’s nmedi cal condition and was nore accurately
able to assess the extent of her permanent inpairnent.

The Majority also refuses Dr. Rosenzwei g’ s
evaluation of the claimant’s lunbar injury because of a
|ater lunmbar MRl which indicated that the disc injury

previously identified had reabsorbed (contracted back into
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the disc). The Majority therefore contends that the cl ai mant
is no longer entitled to any inpairnment rating based upon
this condition.

Dr. Rosenzweig testified that disc injuries are
frequently dynam c conditions which are subject to change.
However, once such a disc injury has occurred it is likely
to reappear in the future. On that basis, he found that the
claimant was entitled to a degree of permanent i npairnent
based upon that previously detected condition.

Even Dr. Schl esinger did not adopt the Majority’s
vi ewpoi nt. Wiile he did not assess any inpairnment for the
defect at L1-L2, he did note its presence and did not attach
any inportance to the fact that it did not appear in |ater
MRI's. His conclusion was not that the disc injury was not
present, nerely that it was not significant enough to
warrant an inpairnent rating. However, as indicated above, |
believe that Dr. Rosenzweig’'s evaluation of the clainmant’s
| umbar disc condition was nore accurate and was based upon a

full er understanding of the claimant’s nedical condition.
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For those reasons, | also find that Dr. Rosenzwei g’ s
assessnment of a 5% i npai rnent, based upon the claimant’s
| unmbar disc injury, is valid.

For the reasons set out above, it is ny opinion
that Dr. Rosenzwei g’s medical reports should be the basis of
awardi ng the claimant’s permanent inpairnment rating. |
therefore find that she sustained an 8% i npairnent to her
cervical spine and a 5% inpairnent to her |unbar spine. \Wen
conbi ned, those two inpairnment ratings entitle the clai mant
to receive permanent and partial disability benefits based
upon a 13% anatom cal inpairnment rating to her body as a
whol e.

The final issue is the claimant’s entitlenment to
wage | oss disability benefits. The Majority finds that she
is not entitled to any of these benefits because she had
returned to work in the design industry. However, the
claimant testified that her earnings are substantially
limted at this tinme because she is unable to perform many

of the normal duties of a person in her occupation.
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Specifically, she cannot |ift any significant weight and is
unabl e to do the frequent bending or stretching often tines
required. In order to acconplish this part of her job she
must hire outside help. This clearly reduces her incone
potenti al .

Al so, it does not appear that there is any real
di spute that her enployer, at the tine of the injury, would
not continue to enploy her with the restrictions that she
sustained in her injuries. Wiile it is true that her incone
potential as a self-enployed designer nmay be equal to or
greater than her pre-injury incone, she has not yet been
able to return to that status. Wiile she is clearly not
totally disabled, it appears to ne that she has suffered a
cl ear and undeni abl e | oss of earning because of her injury.
Further, this earning loss is alnost certainly going to
continue on into the foreseeable future.

In this case, the claimant clearly does not | ack
notivation. However, she does lack the functional ability to

carry out all of the duties required by her chosen
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occupation. Wiile enployed by the respondent, these
shortcom ngs coul d have been accommbdated by the enpl oyer’s
ot her staff nenbers. However, since the enployer was not
willing to continue her in her job or accommodate her
restrictions, she was forced to seek enpl oynent el sewhere.
Since the sanme limtations that woul d have nmade her an
undesi rabl e enpl oyee for the respondent also apply to other
potential enployers, her only recourse was to start her own
business. Clearly, the claimant’s restrictions inpede her
ability to reach her goal of restoring her pre-injury
income. | believe this is a clear case where her wage
earning ability has been significantly inpaired by her job
related injuries. | therefore find that she shoul d be
awar ded wage | oss disability benefits in an anount equal to
15%to her body as a whol e.

In summary, | find that the nedical treatnent the
claimant received fromDr. Rosenzwei g for the purpose of
eval uating her condition is reasonabl e and necessary nedi cal

treatment and should be found to be the responsibility of
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the respondent, and | would have reversed the Adm nistrative
Law Judge’s denial of this benefit. On the other hand,
find that the Adm nistrative Law Judge correctly eval uated
the extent of the claimnt’s pernmanent inpairnent and |
woul d have affirmed his award of permanent parti al
disability benefits based upon an anatom cal i npairnent
rating of 13%to the body as a whole. Lastly, | would have
reversed the Judge’s denial of wage |loss disability benefits
and awarded her benefits in excess of her anatom cal
i mpai rment in an anount equal to 15%to the body as a whol e.
For the aforenentioned reasons, | respectfully

di ssent.

SHELBY W TURNER, Conmi ssi oner



