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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed January 10, 2006.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  The stipulations agreed to by the parties
at the pre-hearing conference conducted on
October 26, 2005, and contained in a pre-
hearing order filed that same date, are hereby
accepted as fact.

2.  Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to temporary total disability
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benefits from March 30, 2005 through the date
of the hearing on December 12, 2005.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the January 10, 2006

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner
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Commissioner Turner dissents.

DISSENTING OPINION

          The Majority is affirming and adopting a

decision denying the claimant’s temporary total

disability benefits.  Based upon my de novo review of

the record and applicable statutory and case law, I find

that the Administrative Law Judge’s decision is in error

as a matter of law and should be reversed.  For that

reason, I respectfully dissent from the Majority’s

Opinion.

          The claimant sustained an admittedly

compensable injury to his right foot on March 2, 2005. 

The claimant was initially referred to Dr. Joe Dunaway,

a general practitioner in Clarksville, Arkansas for

treatment.  In Dr. Dunaway’s office note of March 4,

2005, he noted that the claimant had a knot on the top

of his foot and had a lot of pain in the hip region. 

When Dr. Dunaway saw the claimant again on March 7,

2005, he was still complaining of foot pain and

suggested the claimant be seen by a podiatrist for

further treatment.
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          At the direction of the respondent, the

claimant was then seen by Dr. Danny Aquilar, a

podiatrist.  Even though an x-ray taken at Dr. Dunaway’s

direction did not reveal any fracture or osseous

lesions, Dr. Aquilar in his progress note of March 9,

2005, diagnosed the claimant with a fracture of the

Lisfranc’s joint of the right foot.  Dr. Aquilar treated

this condition by prescribing the claimant a cast boot

and providing him pain medications.  Dr. Aquilar also

released the claimant to return to light duty work.  

          The claimant returned to work in a light duty

capacity but continued to have problems with pain in his

right foot.  In mid April 2005, the claimant missed

approximately two weeks of work because of an unrelated

back injury and infection.  At the end of April 2005,

the claimant was terminated from employment because of

excessive absences.  While the respondent did not agree

to pay the claimant any temporary disability benefits,

they did continue to provide his medical treatment.

          When Dr. Aquilar’s treatment did not appear to

be benefitting the claimant, he was referred to Dr. Owen

Kelly, a general practitioner in Russellville, Arkansas. 

Dr. Kelly in turn referred the claimant to Dr. Justin

Pleimann, a Fayetteville orthopedic surgeon.  When Dr.
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Pleimann saw the claimant on his initial visit on

September 14, 2005, he questioned the previous diagnosis

of a Lisfranc’s fracture.  He then directed the claimant

to undergo an MRI to more accurately determine the

nature of his injuries.  In a report dated October 12,

2005, Dr. Pleimann stated that the claimant did not have

a fracture but, because of his injury in March 2005, he

had displaced the peroneal nerve which was now being

impinged by a bony extosis, causing it to be

hypersensitive.  At the time of the hearing, the

claimant was scheduled for surgery to correct the

problem.

          The respondent’s position in denying the

claimant temporary disability benefits was that his

termination for excessive absences constitutes a

termination for cause which is tantamount to a refusal

of offered employment.  On that basis, they relied upon

Ark. Code Ann. §11-9-526 which provides that if an

injured employee refuses suitable employment he or she

shall not be entitled to receive compensation during the

continuation of the refusal. (Emphasis added).  

          In the Administrative Law Judge’s Opinion, the

Findings and Conclusions which the Majority is adopting

as their own, the Judge noted the confusing and
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contradictory statements made by Dr. Aquilar as to when,

and under what conditions, the claimant could return to

work.  Suffice it to say, Dr. Aquilar, on more than one

occasion, released the claimant to return to light duty

work but then issued a later statement indicating that

he could not work at all during the same periods of

time.  The Judge concluded that Dr. Aquilar’s report

stating that the claimant was totally disabled was

entitled to little weight, and that the claimant had in

fact been released to light duty work which he had

either refused to do or was not doing because of his

termination for cause.  On that basis, the Judge denied

the claimant temporary total disability benefits.  

          I find, based upon the record of this case and

interpretation of the Arkansas Workers’ Compensation Act

by the Arkansas Court of Appeals that the claimant did

meet his burden of establishing his entitlement to

temporary total disability benefits.  I reach that

conclusion for two reasons.  

          First, it is not entirely clear from the

factual record that the respondent’s termination of the

claimant was justified under their own policies.  The

respondent called two witnesses to testify as to the

claimant’s work status.  The first of these was Mary
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Koch, who identified herself as the plant nurse at the

facility where the claimant worked.  According to Ms.

Koch, the claimant was initially provided a light duty

job in the cafeteria but was unable to perform that job

because it required him to be on his feet for an

extended period of time.  Later, he was moved to another

light duty job which involved him sitting at a table

making labels.  The claimant later advised Ms. Koch that

he was having problems with this job since it caused his

back to hurt.  Apparently, sometime in the first part of

April, Dr. Aquilar directed the claimant to remain off

work, possibly because of his back problems.  In any

event, it was during this period that the claimant began

to begin to accumulate absences which later became the

basis for his termination.  According to Ms. Koch, the

claimant was terminated because he did not call during

his absences and did not provide a proper doctor’s

excuse for missing work.

          On the other hand, Ms. Koch’s testimony

indicates that she too was somewhat confused by Dr.

Aquilar’s contradictory reports regarding the claimant’s

return to work and why the claimant was terminated. 

When asked by the claimant’s counsel during cross-
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examination about the claimant’s termination, she

stated:

          A. I can’t really answer.  I’m not proficient  
          on that.  I don’t – I don’t know all of the    
          ins and outs of the attendance policy.  That’s 
          administered through the human resource        
          department.

          Q. So you’re the plant nurse and have been for 
          a number of years, but you don’t know what the 
          attendance policy is?

          A. Not completely, no.  Not enough to –

          The respondent then called Betty Killough who

testified that she was the complex human resource

manager.  She also attempted to explain the reasons for

the claimant’s termination and  the violation of the

respondent’s absence policy.  During the course of her

testimony, certain documents were made part of the

record which appeared to refute Ms. Koch’s testimony

that the claimant had not called in during his absences

in the month of April.  Later, Ms. Killough indicated

that it is possible for the record she was relying upon

to be inaccurately reported by other employees.  She

also indicated that some information entered on the

records would not be entirely accurate because the

information was recorded in accordance with various

internal policies of the respondent, and it might not

reflect actual dates.  Ms. Killough attempted to explain



Nammari - F507644 9

these discrepancies in an exchange that took place

during cross-examination.  

          A. Well, the day on the document says 4-27-05. 
          Our corporate office asks that we use that as  
          the same date as the last date of paid for     
          unemployment purposes.  So according to that,  
          the last day was 4-27-05.

          Q. So although the document says “last day of  
          work,” that’s not what it really means; is     
          that what you’re telling us?

          A. That’s correct.  Last day worked and last   
          day paid is considered the same in             
         unemployment, apparently.

          Q. So somebody who is reading Tyson’s          
          documents that’s not part of the Tyson’s       
          hierarchy can’t take the records for face      
          value because they may mean something          
          different than what they appear to mean; is    
          that correct?

          A. Yes.

          Q. Now, you said the last day he was paid.  If 
          you look at the attendance record it shows     
          that he didn’t call in on April the 26th and   
          he didn’t call in on April 27th, and it        
          appears that he hadn’t worked for a            
          considerable period of time before then, so    
          how would that day be the last day he was      
          paid?

          A. I do not know for sure.  I think possibly   
          when this termination was processed he had     
          vacation time left over and that vacation time 
          was given to him, as by policy it should have  
          been.  I believe that would have been a        
          vacation check.  

          Q. So he was calling in sick or he was calling 
          in unable to work because of a job-related     
          injury, he was seeing Tyson’s own doctor, he   
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          had medical leave that hadn’t been used up, he 
          had vacation that hadn’t been used up, yet he  
          was fired; is that what you’re telling me?

          A. Yes.

          It appears to me that if two of the

respondent’s long term employees, who are in management

positions are not able to understand or explain how the

respondent’s absentee policy is recorded or applied, the

claimant should not be penalized because he likewise did

not understand it.  However, that is exactly the

position the respondent is taking in contending the

determination was for cause because of his intentional

misconduct.  Also, as outlined by the Administrative Law

Judge in his Opinion, Dr. Aquilar’s various return-to-

work releases and off-work statements were confusing and

could certainly lead the claimant to believe that he was

not required to report to work.  In short, while the

respondent is clearly within their right to terminate

the claimant because of his absenteeism, I do not

believe the decision to terminate the claimant should be

considered a sufficient basis for finding that the

claimant refused to perform offered light duty work.  

          My second reason for disagreeing with the

Majority’s conclusion is that even if the circumstances

of the claimant’s termination constitutes a refusal of
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offered employment pursuant to Ark. Code Ann. §11-9-526,

there does not seem to be any real dispute that on May

5, 2005, he returned to his place of employment

indicating that he was willing to return to work if they

had a light duty job for him.  However, the respondent

refused to provide  him light or limited duty.  The only

apparent reason for this refusal is the respondent’s

policy that, once an employee has been terminated, they

will not rehire them for a period of 90 days. 

          This case is clearly governed by the Court of

Appeals decision in Wheeler Construction Company v.

Armstrong, 73 Ark. App. 146, 41 S. W. 3d 822 (2001). 

That case held that where a claimant has a scheduled

permanent injury, the injured employee is entitled to

receive compensation for temporary total disability

during the healing period or until the claimant returns

to work, whichever occurred first.

          In the present case, the claimant had a

scheduled injury and was within his healing period

through the date of the hearing.  Further, the claimant

attempted to report to work in May 2005 and was refused

employment.  The respondent is apparently relying upon

their policy of not providing employment to terminated

employees for 90 days in refusing to provide him
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employment after May 5, 2005.  However, in Allen v.

International Paper, ___ Ark. App. ___, ___ S. W. 3d ___

(February 2, 2005), the Court of Appeals specifically

held that an employer’s self-imposed policy could not

nullify a statutory enactment and consequently an

employer’s policy of not providing light duty work could

not be a basis for refusing to pay temporary disability

benefits following a termination.  However, in spite of

the Allen decision, that appears to be exactly the

position being taken by the respondent.  That is, they

contend they are justified in denying the claimant

temporary disability benefits because of their internal

policy.  While the respondent is free to follow whatever

policy they wish, under the Workers’ Compensation Act,

if they fail to provide a claimant light duty employment

during the time he is disabled and within his healing

period, they are obligated to provide that claimant

temporary total disability benefits.  

          In my opinion, the claimant is entitled to

receive temporary total disability benefits from May 5,

2005 to a date yet to be determined.  This conclusion is

compelled by the prior holdings of the Arkansas Court of

Appeals, this Commission, and the relevant portions of

the Workers’ Compensation Act.  For that reason, I must
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respectfully dissent from the Majority’s denial of the

requested benefits.

_________________________________
                      SHELBY W. TURNER, Commissioner  


