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OPINION FILED DECEMBER 11, 2006

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GREG GILES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE DALE BROWN,
Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed June 26, 2006.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The stipulations agreed to by the
parties are reasonable and are hereby
accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that he
sustained a hernia injury arising out of
and in the course of his employment;
that his injury caused internal physical
harm to the body requiring medical
services; that the existence and extent
of his injury is established by medical
evidence supported by objective
findings; and that his injury was caused
by a specific incident identifiable by
time and place of occurrence.

4. The claimant has proven by a
preponderance of the evidence that the
occurrence of his hernia immediately
followed as a result of sudden effort or
severe strain; that there was severe
pain in the hernial region; and that the
pain caused the claimant to cease work
immediately.

5. The claimant has proven by a
preponderance of the evidence that
notice of the occurrence of his hernia
was given to the respondent-employer
within forty-eight (48) hours
thereafter; and that the physical
distress following the occurrence of the
hernia was such as to require the
attendance of a licensed physician
within seventy-two (72) hours after the
occurrence.

6. The claimant has therefore proven by a
preponderance of the evidence that he
sustained a compensable hernia injury.

7. The claimant has proven by a
preponderance of the evidence that he
was within his healing period and
totally incapacitated from earning wages
from March 26, 2005, through May 10,
2005.

8. The claimant has therefore proven by a
preponderance of the evidence that he
was entitled to temporary total
disability benefits from March 26, 2005,
through May 10, 2005.
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9. The claimant has proven by a
preponderance of the evidence that the
treatment received in connection with
his compensable hernia injury has been
reasonably necessary.

10. The respondents have controverted this
claim in its entirety.

    

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the June 26, 2006

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that he sustained a hernia

in the course and scope of his employment with the

respondent employer. Based upon my de novo review of the

record, I find that the claimant has failed to meet his

burden of proof.
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 The claimant was employed by the respondent

employer as an overnight stocker. The claimant testified

that around midnight on March 25, 2005, he felt a pop in

his stomach just above his navel and noticed a lump

about the size of a silver dollar. The claimant’s

statement that was written and signed on April 17, 2005,

stated that the claimant could not remember if he “was

just coughing, lifting freight, or the combination of

the two when the pop and burn had happened.” The

claimant’s coworker, Mr. Reginald Works, was stocking on

a nearby isle but was not with the claimant when he was

injured. The claimant complained to Mr. Works that his

stomach was hurting. The claimant relayed that he was

not feeling well to Tina Newberry, the support manager,

after approximately  two hours. The claimant continued

to work the entire evening and until 6:00 a.m. when his

shift was over.

The claimant went home and saw Dr. Floyd that

same morning with symptoms. Dr. Floyd referred the

claimant to Dr. Barandiaran, who diagnosed the claimant

with a large epigastric hernia on March 28, 2005. Dr.

Barandiaran repaired the claimant’s hernia on March 30,

2005. The claimant was off work until May 10, 2005. 

On the date that the claimant alleged this

incident happened, he had been coughing for about one
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week due to bronchitis. The claimant recalled that he

was bent over when he felt an immediate pop in his

abdomen area right above the belly button. He stated

that he stopped for a second and went to the bathroom

and observed his belly where he saw a quarter size lump

above his belly button. The claimant testified that he

told Mr. Works when they went to another department that

he felt a pop and a burning sensation. Ms. Newberry

overheard the claimant and Mr. Works talking and asked

what happened. The claimant told Ms. Newberry that

something had happened an hour and a half ago and that

he felt a popping sensation and noticed a lump above his

navel. It was not until after his appointment with Dr.

Floyd that the claimant called the Wal-Mart Store

manager to tell him what happened. He told the manager

that he needed to be on medical leave and that they were

going to do surgery. When the claimant found out that

workers’ compensation was not going to pay his medical

bills and the claimant did not have health insurance he

ultimately filled out the paperwork which was several

weeks after the incident.

 The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim. Jordan v. Tyson Foods, 51 Ark. App. 100, 911
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S.W.2d 583 (1995); Kuhn v. Majestic Hotel, 50 Ark. App.

23, 899 S.W.2d 845 (1995).

For the claimant to establish a compensable

injury as a result of a specific incident which is

identifiable by time and place of occurrence, the

following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof

by a preponderance of the evidence of an injury arising

out of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence. See also, Ark. Code Ann. §11-9-

102(4)(E)(i) (Repl. 2002); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. West, 77 Ark. App. 167, 72 S.W.3d 889

(2000). If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied. Mikel v. Engineered
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Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997), see also, Jerry D. Reed v. ConAgra Frozen Foods,

FC Opn. filed Feb. 2, 1995 (E317744). Medical opinions

addressing compensability must be stated within a

reasonable degree of medical certainty. Crudup v. Regal

Ware, Inc., 31 Ark. App. 804, 20 S.W.3d 900 (2000). Ark.

Code Ann. § 11-9-523(a)(Repl. 2002) addresses hernia

injuries and provides:

1. That the occurrence of the
hernia immediately followed as
the result of sudden effort,
severe strain, or the
application of force directly
to the abdominal wall;

(2) that there was severe pain in
the hernial region;

(3) that the pain caused the
employee to cease work
immediately;

(4) that notice of the occurrence
was given to the employer
within forty-eight (48) hours
thereafter; and,

(5) that the physical distress
following the occurrence of the
hernia was such as to require
the attendance of a licensed
physician within seventy-two
(72) hours after the
occurrence.

There is a discrepancy in the claimant’s

hearing testimony and the testimony that the claimant

provided via his written statement that he wrote in
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April approximately two weeks after the alleged

incident. The claimant testified that his memory was

better two or three weeks after the incident when he

wrote the statement than it was the date of the hearing.

The claimant testified that all he remembered was having

the canned goods in his hand at the time and that he had

coughing spells for about two weeks prior to the date of

injury, including the date in question. After the

claimant examined his navel in the restroom, he resumed

his job duties and did not call anybody or tell anybody

about the incident for the next hour and a half to two

hours later. The claimant testified he continued to work

and completed his shift after he noticed the knot on his

navel. He also helped move small boxes and trampolines

just before his shift concluded.

Mr. Works, who was working a few aisles over

when the claimant allegedly sustained the hernia,

testified that the claimant told him that something was

wrong with his stomach, and that he experienced a

popping sound when he lifted something. Mr. Works

authored a written statement a few weeks after the

incident. Mr. Works further testified that he would

defer to the claimant as the best judge of what happened

although the claimant told him that he was lifting and

he felt something pop in his stomach within five seconds
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of the occurrence. After the claimant’s surgery, the

claimant and Mr. Works discussed workers’ compensation

on at least two separate occasions and the fact  that

the claimant was having trouble getting his medical

services paid for. Mr. Works testified that the claimant

told the support manager that he felt something wrong in

his stomach, but he cannot remember if the claimant said

anything about lifting being the cause. Mr. Works

testified that he advised the claimant to get a lawyer

the next to last time he and the claimant spoke.

Ms. Newberry testified that she was the

support manager on the date in question. Ms. Newberry

testified that it was approximately three weeks after

the alleged injury date before she learned that the

claimant was contending his hernia was work related. Ms.

Newberry further testified the claimant did not report a

work related injury at any point during the shift on

March 25, 2005. Ms. Newberry further testified that she

would have provided the paperwork for him to fill out if

she had any reason to believe that any comments the

claimant made to her during the shift indicated that he

sustained a work related injury. She overheard the

claimant talking to Mr. Works in the break room, and she

asked him what was wrong. The claimant reported that his

stomach had been bothering him for several days with a
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burning sensation when he picks up boxes but on that

particular shift it was hurting. Ms. Newberry testified

that about three weeks to a month later she saw the

claimant and Mr. Works talking in the store and she

approached. The claimant said he was needing to get some

paperwork filled out so he could get paid for this

because the claimant reported that some people had told

him he could get workers’ compensation for this.

Ms. Newberry agreed that the injury reporting policy was

not followed.

After conducting a de novo review of the

evidence, I cannot find that the claimant proved by a

preponderance of the evidence that he sustained a

compensable hernia on or about March 25, 2005.

Specifically, the claimant cannot prove by a

preponderance of the evidence that the hernia arose out

of and in the course of his employment with the

respondent employer. 

As noted earlier, the claimant wrote out a

four and a half page hand-written statement concerning

the incident on April 17, 2005. This was approximately

three weeks after the date of injury. The claimant

wrote, “I can’t remember if I was just coughing, lifting

freight, or the combination of the two when the pop and

burn happened.” Later, in the same statement, the
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claimant recalled that he told Tina Newberry, the

support manager “I told her that I didn’t know If I may

have coughed to [sic] hard, lifted something wrong, or a

combination of both. But, It just happened a little

while ago about 12:00 o’clock.” The evidence

demonstrates that the claimant was having coughing and

sinus problems for approximately two weeks prior to the

date and had been coughing almost the entire night. 

In a second document dated May 2, 2005, the

claimant answered the respondent’s associate statement.

The question “How were you injured?” was answered as

follows: “lifted something to [sic] heavy, lifted

something wrong, coughed to [sic] hard or coughed and

lifted something at the same time. It happened so quick.

All I remember is the popping and burning.” 

A review of the claimant’s written statements

specifically demonstrate that there is a lack of causal

connection between the claimant’s alleged injury and his

employment duties. The claimant testified that his

memory was better two or three weeks after the incident

when he wrote the statement than it was the date of the

hearing where he stated it was definitely from the

lifting. It is blatantly clear that the claimant does

not know how his hernia occurred. It appears that the

claimant has three versions of events as they happened
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and I consider the claimant’s testimony to lack

credibility. It is well settled that questions

concerning the credibility of witnesses and the weight

to be given to their testimony are within the exclusive

province of the Commission. White v. Gregg Agriculture

Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001); Scarbough

v. Cherokee Enterprises, 306 Ark. 641, 816 S.W.2d 876

(1991);  Ark. Coal Co. v. Steele, 237 Ark. 727, 375

S.W.2d 673 (1964); Potlatch Forest Inc. v. Smith, 237

Ark. 468, 374 S.W.2d 166 (1964). Arkansas Code Annotated

section 11-9-704(b)(6)(A) vests with the Commission the

duty to “review the evidence” and if deemed advisable to

“hear the parties, their representatives, and

witnesses.”  The statute further requires the Commission

to determine, “on the basis of the record as a whole,

whether the party having the burden of proof on the

issue has established it by preponderance of the

evidence.”  A.C.A. § 11-9-704(c)(2). Thus, in

determining that the Commission’s authority and duty to

conduct a de novo review of the entire record, including

issues of credibility  as being constitutional, the

Court of Appeals stated in Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W.3d 335 (2000):

When the Commission reviews a cold
record, demeanor is merely one
factor to be considered in
credibility determinations. Numerous
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other factors must be included in
the Commission’s analysis of a case
and reaching its decision, including
the plausibility of the witness’s
testimony, the consistency of the
witness’s testimony with the other
evidence and testimony, the interest
of the witness in the outcome of the
case, and the witness’s bias,
prejudice, or motives. The
flexibility permitted the Commission
adequately protects the claimant’s
right of due process of law. 

Accordingly, when there are contradictions in the

evidence, it is constitutionally within the Commission’s

exclusive province to reconcile the conflicting evidence

and to determine the true facts. White v. Gregg

Agriculture Ent., supra. In addition, the Commission is

not required to believe the testimony of the claimant or

other witnesses, but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief. Morelock v. Kearney Co., 48 Ark.

App. 227, 894 S.W.2d 603 (1995)

It is the exclusive function of the Commission

to determine the credibility of the witnesses and the

weight to be given their testimony. Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 275 (1994).

 Neither the Workers’ Compensation Act nor

Arkansas case law contains a requirement that the

Commission personally hear the testimony of any witness.

There is nothing in the statutes that precludes the
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Commission from accepting or rejecting any finding made

by the Administrative Law Judge, including findings

pertaining to the credibility of witnesses. Stiger v.

State Tire Serv., 72 Ark. App. 250, 35 S.W.3d 335

(2000). However, the findings fo the Administrative Law

Judge on issue of credibility are not binding on the

Commission. Roberts v. Leo-Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983); Linthicum v. Mar-Bax Shirt

Co., 23 Ark. App. 26, 741 S.W.2d (1987). By allowing the

Commission to review evidence or, if deemed advisable,

hear the parties, their representatives and witnesses,

Ark. Code Ann. §11-9-704(b)(6)(A)(Repl. 2002),

adequately protects a claimant’s due-process rights. Id.

When the Commission reviews a cold record, demeanor is

merely one factor to be considered in determining

credibility. Numerous other factors must be considered,

including the plausibility of the witness’s testimony,

the consistency of the witness’s testimony with the

other evidence and testimony, the interest of the

witness in the outcome of the case, and the witness’s

bias, prejudice, or motives. Id. “The flexibility

permitted the Commission adequately protects the

claimant’s right of due process of law.” Id. 

The evidence demonstrates that the claimant,

at the time of the alleged incident, did not tell
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anybody about the incident for approximately an hour to

an hour and a half after it happened. He continued to

work and completed his shift after he noticed the knot

on his navel. Specifically, the claimant helped move

boxes and trampolines just before his shift concluded

approximately six hours after this alleged incident

occurred. Furthermore, the claimant’s three different

versions of what happened at the time of this alleged

incident are disconcerting. The claimant stated that he

was coughing, lifting, but it all happened “so fast”

that he can’t remember what happened. But suddenly, at

the hearing, he got an epiphany that he was lifting the

cans when he sustained the hernia. Moreover, we have the

testimony of Tina Newberry, who stated that the claimant

did not report an injury to her until several weeks

later. She was there on the night that the claimant

alleged this incident happened. He told Ms. Newberry

that he might have coughed too hard. He also told her

that his stomach had been bothering him for several days

before the date in question. She stated that she would

have provided the claimant with the appropriate

paperwork if she had had reason to believe that the

claimant was reporting a work related injury to her.

Even a few weeks after the date of the alleged incident

the claimant saw Ms. Newberry in the store and did not
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relate to her that his hernia was work related.

Additionally, we have the testimony of Mr. Works who did

not see the incident but was merely advised by the

claimant that he felt a pop. 

Therefore, after consideration of all the

evidence, I find that the claimant has failed to prove a

causal connection between his employment duties and the

hernia. Specifically, the claimant cannot prove by a

preponderance of the evidence that he was performing

employment related activities at the time that he

allegedly had the hernia. In my opinion, to conclude

otherwise, is conjecture and speculation. Conjecture and

speculation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. Glover, 35 Ark. App.

32, 812 S.W.2d 692 (1991). Dena Construction Co. v.

Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979). Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d

125 (1993). Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

________________________________
KAREN H. McKINNEY, Commissioner 

      


