BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO F313638

SARI O MONDRAGON, EMPLOYEE ( DECEASED) CLAI MANT
MELVI N & NONNI E CARPENTER

D/ B/ A NONNI E'S ANTI QUES, EMPLOYER RESPONDENT
TRAVELERS | NSURANCE, CARRI ER RESPONDENT

OPI NI ON FI LED JUNE 21, 2006

Upon review before the FULL COM SSI ON, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE PAUL KEI TH, Attorney at
Law, Monticello, Arkansas.

Respondent represented by HONORABLE PHI LLI P CUFFMAN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed.

OPI Nl ON AND ORDER

The respondents appeal a decision of an
Adm ni strative Law Judge finding that the claimant’s death
was the result of a conpensable injury sustained during the
per formance of enploynent services. They argue that the
cl ai mant was not perform ng enpl oynent services at the tine
of his injury.

After a de novo review of the record, we find that
t he decision of the Admi nistrative Law Judge shoul d be

affirmed. 1In our opinion, the preponderance of the evidence
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shows that the clainmant was acting in course and scope of
enpl oynent and was perform ng enpl oynent services at the
time of his injury. Accordingly, we affirmthe decision of
the Adm nistrative Law Judge finding that the clainmant’s

i njury was conpensabl e and awardi ng rel ated nedi cal and
funeral expenses.

At the time of the accident, the claimnt had been
wor ki ng for the respondent for over a year. He |ived and
wor ked onsite. Hi s job duties consisted of noving,
repairing, and refinishing furniture. |In addition, he was
to performother, unnaned tasks as needed. The portion of
t he busi ness open to the general public was usually open
until 5:00 p.m, but enpl oyees were allowed to continue
working in the shop area after that tinme. Enployees placed
furniture on the porch while working on it. At the end of
the day, they were required to take all tools and furniture
i nside the shop. This requirenment was to prevent theft and
t he wor kday was not considered over until that task was
conpl et ed.

The cl ai mant worked with Chris Carpenter,
cowor ker, and grandson of the owner. Chris Carpenter had
recei ved perm ssion to use his bow and arrow at the work

site in order to prepare for hunting season. Wen the end



Mondr agon - F313638 3

of the day approached and it was tine for the other workers
to put things up, Carpenter would go to the side of the

wor kshop and practice shooting his bow and arrow into a
makeshi ft target that | ooked simlar to a bale of hay.

On the date of the accident, when all work but
cl eanup was finished, Chris Carpenter went to practice with
the bow and arrow. The clai nant was wal ki ng around t he
corner of the building and an arrow struck himin the eye.
The claimant was transported to the hospital and was
airlifted for additional treatnent, but later died. Melvin
Car penter, Omer, was notified of the accident at around
5:30 p.m Wen he returned to the work site, furniture
remai ned on the porches and the workshop had not been
cl osed.

The claimant’s fam |y now brings this claimon
behal f of the claimant. They are seeking nedical benefits
and funeral expenses incurred due to the clainmant’s death.
The sol e issue on appeal is whether the claimant was
perform ng enpl oynent services at the tine of his injury.
In our opinion, the record shows that at the tine of the
injury, the claimnt was attenpting to find a coworker to
hel p himput up tools or take the furniture inside prior to

the cl ose of a business day. Since such task was required
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as part of his job duties, the claimnt was performng
enpl oynent services at the time of his injury.

A "conpensabl e injury" is defined as an acci dental
injury causing internal or external physical harmto the
body arising out of and in the course of enploynent. Ark.
Code Ann. § 11-9-102(4)(A). Further, Act 793 redefined the
term “conpensable injury” to exclude an injury that was
inflicted upon the enployee at a tine when enpl oynent

services were not being perforned. Jdsten Kinberly Quality

Care v. Pettey, 55 Ark. App. 343, 934 S.W2d 956 (1997);

Ark. Code Ann. 8§ 11-9-102(4)(B)(iii).
As noted by the Supreme Court recently in Wallace

v. West Fraser South, Inc., Ark. . S W3d |,

(Opinion filed January 26, 2006),

Since 1993, this court has held several
times that an enployee is perform ng
“enpl oyment services” when he or she “is
doi ng sonething that is generally
required by his or her enpl oyer.

We use the sane test to determ ne
whet her an enpl oyee was perform ng
“enpl oynment services” as we do when
determ ni ng whet her an enpl oyee was
acting wwthin “the course of
enpl oyment.” The test is whether the
injury occurred “within the tinme and
space boundaries of the enploynent, when
t he enpl oyee [was] carrying out the
enpl oyer’ s purpose or advancing the
enployer’s interest directly or
indirectly.” The critical issue is
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whet her the interests of the enpl oyer

were being directly or indirectly

advanced by the enpl oyee at the tine of

the injury.(Internal citations omtted).

The respondents argue that it is unknown why the
cl ai mant was wal ki ng around the corner at the tinme of his
injury, and that accordingly, he has not proven he was
acting in the course and scope of enploynment at the tine of
his injury. W find this argunment to be unconvi nci ng.

The record reflects that the claimant was required
to put away all furniture prior to the tine of |eaving work.
Mel vin Carpenter testified that his grandson, Chris
Carpenter notified himof the injury. He testified that
when he arrived at the work site the furniture had not been
pl aced i ndoors and that the shop door was not |ocked. He
al so said that the clainmant’s and ot her enpl oyees’ work had
not been conpleted when he arrived at the work site. He
testified that while the store closed at five o' clock, the
enpl oyees often worked later. He also said that at the tine
of the accident, the workers, including his grandson, were
supposed to be placing the furniture inside the shop for the
day.

Chris Carpenter corroborated Melvin Carpenter’s

testinmony that all furniture had to be placed inside the
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shop before closing and indicated that at the tinme of the
claimant’s injury, all work had not been conpleted. He said
that he was practicing shooting with his bow and arrow at
the tine of the accident, and indicated that he began
practicing near the end of the day when it was tinme to start
putting itens away.

Chris Carpenter denied know ng the reason for the
cl ai mant com ng around the corner and testified that the
accident occurred during the tinme that work was usually
bei ng conpleted. He admtted that at the tine of the
accident, the claimnt would have had to cone to his
| ocation to have hinself or Martinez help if a heavy piece
of furniture needed to be noved. Carpenter indicated that
the clai mant was unaware of the fact that he was practicing
and deni ed conversing with himinmrediately before the
accident. Carpenter also said that the claimant was wal ki ng
around the corner when he was struck by the arrow.

Carpenter indicated that he was unaware the clai mant was
com ng around the corner and testified that he did not know
of the claimant’s existence until he yelled after being
struck by the bow and arrow. Carpenter testified,

And | was trying to get it ready to hunt

with, so when it got time to start
gathering up our tools and kind of
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straightening up the shop, calling it a

day, | would go around back and shoot

with the little bit of daylight what I

had, to try and get it ready. And

guess he conme to see what | was doi ng,

or I don’t know.

Chris Carpenter also testified that at the tinme of
the accident it was beginning to get dark and that he
bel i eved his coworker, Juan Martinez had al ready cone around
the corner a short tine before. He also said that he
believed Martinez was with himduring the tine while he was
shooting the bow and arrow. He testified that he was
uncertain of Martinez s exact |ocation, but that he believed
Martinez was behind himat the tine the clainmant was hit.
These statenents are corroborated by the Lake Village Police
Department I ncident Report, which was conpleted on the day
of the accident. The report provides that Chris Carpenter,

TOLD ME THAT HE AND W TNESS WERE BEHI ND

THE SHOP. CARPENTER WAS SEEI NG HOW WELL

H S COVPOUND BOW SI GHTS COULD BE SEEN AT

NI GHT. HE SAID AS HE DREW BACK TO FI RE

THE BOW THE TRI GGER SLI PPED AND

LAUNCHED THE ARROWN  UNBEKNOWNED ( si c)

TOHM VICTIMHAD WALKED AROUND THE

CORNER OF THE SHOP AND WAS STRUCK I N THE

EYE BY THE ARROW

In our opinion, the aforenentioned testinony by
Chris and Melvin Carpenter and the police report are

i ndicative that the claimant was |ikely in the act of
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attenpting to get help lifting furniture or putting other
items away at the tine of the accident. W acknow edge that
Chris Carpenter was unable to definitively state what the
claimant’s notive was for com ng around the corner

However, we find his purpose was to see if Carpenter or
Martinez could help himnove furniture. That was the tine
of the day that furniture and tools were supposed to be put
up and Chris Carpenter testified that he left the workshop
when it was tine for workers to performthat task. Since
the claimant was unaware of Chris Carpenter’s intent to
practice with the bow and arrow, and Carpenter testified
Martinez was already there, we find that the likely
explanation for the claimant’s arrival was to seek
assistance in putting away tools or noving furniture.

The respondents assert that all work had been
conpl eted, that the claimant was seeking a cigarette, and
that he was on break at the tine of the accident. |In naking
this argunent they point to the statenent given by Juan
Barajas Martinez. Martinez' s statenent was given to an
i nsurance conpany in the formof a recorded statenent. It
I s unknown whether the interpreter was certified, and it is
apparent that Martinez often had difficulty understanding

and providing his statenent. Furthernore, it appears that
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during the interview, the insurance adjustor and Melvin
Carpenter were allowed to assert their opinion or to give
statenents to the interpreter. It appears their statenents
were not translated to Martinez. Also, there are several
portions of the statenment where there appears to be sone
controversy as to what the proper translation was as to sone
portions of Martinez’s testinony.

Last, and perhaps nost inportantly, the clainmant’s
representative did not participate in the questioning during
the statenment and Martinez was not available at the tinme of
the hearing for questioning. As a result, the parties were
unabl e to question or clarify many of the statenents made by
Martinez. For these reasons, the Adm nistrative Law Judge
correctly gave little weight to the statenent.

Additionally, we note that when view ng the
content of Martinez s testinony, it is apparent that it
shoul d be given no weight. Martinez’s testinony was
contrary to that of both of the Carpenters, and when
considering the previously nmentioned problens with his
statenent, we find that their testinony should be preferred.

Initially Martinez gave the foll ow ng statenent,

Uh- huh, and Sario was also with the guy,

the other one; they were talking, but
they were talking in English, you know?
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And | don’t understand English. So then

| went to the other side, | took out a

cigarette and | wal ked around; then when

| got to where they were, the guy Sario

says to ne, “give nme a cigarette”. |

tell him *“1 don’'t have any, they are

inside.” But since it was dark, since,

you know, at 6 pm (sic) it was getting,

you know, dark, night was falling, you

could say. And that guy was putting

away the spears, or, you know, the -

what are they? - well, the hunting bows-

what are they call ed?

Martinez then went on to indicate the claimnt did not |eave
to get a cigarette but instead continued to converse with
the other guy (Chris Carpenter) and that is when the arrow
hit him He also said that all work was done, that the
furniture had been put inside, and that he and the cl ai mant
had been “resting” since conpleting their work for the day.
He al so said that he and the claimant went to watch

Car penter practice.

We note that the Martinez's statenents are
contrary to those of the Carpenters’. Both Carpenters
testified that work had not been conpleted for the day and
that furniture needed to be put away before the conpletion
of the work day. Likewi se, Chris Carpenter testified that
the claimant did not know he was practicing and deni ed

speaking with the claimant i mredi ately before the accident.

In fact, Chris Carpenter said that he was totally unaware of
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the claimant’ s presence until after the accident had
occurred. Furthernmore, Chris Carpenter testified he was
shooting an arrow at the tine of the accident. This is
corroborated by the Police Incident Report, indicating that
Chris Carpenter was in the act of shooting an arrow at the
time of the accident. This is in direct contradiction to
Martinez’'s statenment that Chris Carpenter was putting the
bow and arrow away when the accident occurred.

After considering the nyriad evidentiary and
procedural problems with Martinez’'s statenment in contrast
with the consistent testinony of Melvin and Chris Carpenter,
we find Martinez's statenents to be | ess than credible.
Accordingly, we give no weight to the statenent of Martinez
and prefer the testinony of Melvin and Chris Carpenter.

Utimately, we find that the claimant’s injury
occurred when he was turning the corner to seek assistance
fromhis coworkers. Wiile the respondents are correct that
the reason for the clainmant’s approaching Chris Carpenter is
not conclusive, it is not required to be so. Instead, only
a preponderance of the evidence needs to be established, and
in our opinion, the testinony of the Carpenters shows that
the claimant was within the time and space boundari es of

enpl oyment and was acting in the course and scope of
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enpl oynent at the tine of the accident. Accordingly, we
affirmthe decision of the Adm nistrative Law Judge finding
that the respondents are to pay nedical and funeral expenses
related to the claimant’s conpensabl e injury.

Al'l accrued benefits shall be paid in a |unp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
deci sion in accordance with Ark. Code Ann. 811-9-809( Repl
2002) .

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 811-9-715 (Repl. 2002). For
prevailing on this appeal before the Full Conm ssion,
claimant’ s attorney is hereby awarded an additi onal
attorney’s fee in the anmount of $500.00 in accordance wth
Ark. Code Ann. §11-9-715(b) (Repl. 2002).

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi ssi oner

Comm ssi oner McKi nney di ssents.
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DI SSENTI NG OPI NI ON

| respectfully dissent fromthe nmgjority opinion
finding that the claimant was perform ng enpl oynent services
when he sustained a fatal injury on Decenber 18, 2003. Based
upon ny de novo review of the entire record, | find that the
claimant has failed to neet his burden of proof. Therefore,
| find that the decision of the Adm nistrative Law Judge
nmust be reversed.

This is a tragic case. The claimant was accidently
shot in the eye with an arrow accidently shot by a fell ow
co-wor ker and grandson of the enployer. Imredi ately
foll owi ng the accident, the clainmant was transported to the
| ocal hospital and was later airlifted to a hospital in
Menphi s, Tennessee where he later died fromhis injuries.
The only issue for determ nation on appeal is whether the
cl ai mant was preform ng enploynent services at the tinme of
his injury.

Whet her an enpl oyee is perform ng enpl oynent
services at the time of an accident depends on the
particular facts in each case. In the present case, the
evi dence reveals that the claimnt was injured on the
eveni ng of Decenber 18, 2003, sonetine after 5:00 p. m

Mel vin Carpenter, the owner of respondent-enpl oyer,
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testified that he had left work at 5:00, and was called
sonetime around 5:30 or so and was told that there had been
an accident at the shop. M. Carpenter further testified
that he trusted his enployees to performthe work that
needed to be done and that they worked until they were
finished for the day. After working on the furniture, the
enpl oyees woul d nove the furniture and tools back in to the
shop before | ocking up for the evening. According to

M. Carpenter, when he arrived at the shop after receiving
word of the accident, there was still furniture outside that
had not been put away for the evening. Chris Carpenter,

M. Carpenter’s grandson, was a co-worker of the claimnt.
Chris Carpenter testified that when it was tinme to quit work
for the day, he left the claimant and anot her co-worker to
put the furniture away while he went out back to practice
with his new crossbow while he still had sone daylight.
Chris Carpenter testified that it was “getting to the point
where | couldn’t see no nore...” He further testified that
he never heard anything and did not see the claimant before
t he crossbow di scharged. Chris Carpenter candidly admtted
that he had no idea why the claimant had cone behind the

shop. Chris Carpenter specifically stated:
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He made a good point that | didn't think

of , he could have been com ng to ask for

help to nove a piece of furniture, but

no, ma’am | don’t. | have no idea why

he come around the corner.

Al'so in evidence is a transcribed recorded
t el ephone statenent the adjuster took of Juan Marti nez.
M. Martinez worked with the claimant and Chris Carpenter.
At the tinme of the hearing, M. Martinez was unavailable to
testify as he had returned to Mexico. Pursuant to
M. Martinez's unsworn statenent, he, the claimnt, and
Chris Carpenter had finished work for the day and they were
all out back watching Chris shoot the crossbow when the
acci dent happened. Although M. Martinez stated that there
was still furniture and tools to put away, they had quit
work for the day. In this regard, it appears that
M. Martinez did not consider the cleaning up and putting
away of furniture and tools to be work. Martinez stated that
just before the accident, the claimnt had asked himfor a
cigarette.

The Adm nistrative Law Judge did not give nuch
weight to M. Martinez’s statenent as it was not given under

oath and it was inherently inconsistent with testinony of

Mel vin and Chris Carpenter.
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After reviewmmng all the evidence of record, even
giving the Carpenters’ testinony nore weight than that of
Juan Martinez, | amunable to find that the clai mant has
proven by a preponderance of the evidence that the clai nant
was perform ng enpl oynent services at the tinme of his
injury. This is the nost unfortunate of accidents. Even nore
unfortunate is the fact that the claimant was unavailable to
provi de any evidence as to what he was doi ng goi ng behi nd
t he shop when he was struck by the crossbow. Wile it is
possi bl e that the claimant was | ooking for Chris Carpenter
to help himnove a piece of furniture, we will never know
the reason for the claimant being where he was at the tine
of the accident. The clainmant did not say anything to Chris
before he was struck to let on as to his purpose for com ng
around the shop. M. Martinez’'s statenment is of little help
as it was clear that there was sonme transl ation
m sunder st andi ngs during his statenment. Neverthel ess,
according to M. Martinez work was not being perfornmed by
either him Chris Carpenter, or the claimnt when the
accident occurred. Chris Carpenter was obviously
concentrating on this target practice when the injury

occurred and was not aware of M. Martinez's or the
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claimant’ s presence. M. Mrtinez was not working as he was
on a cigarette break; and if M. Martinez is to be believed,
the claimant was in search of a cigarette when the accident
occurr ed.

G ven these facts, | amunable to find that the
cl ai mant was perform ng enpl oynment services at the tine of
his injury. He was not noving furniture; he was not com ng
off of a break; and, there is no credible evidence that he
was seeking help to finish up the last of the work for the
day. Under the circunstances of this claim to find that the
cl ai mant was working and that he is entitled to benefits, is
not hi ng nore that specul ati on and conjecture. Conjecture and
specul ation, even if plausible, cannot take the place of

proof. Ark. Dept. of Correction v. dover, 35 Ark. App. 32,

812 S.W2d 692 (1991). Dena Construction Co. v. Herndon, 264

Ark. 791, 575 S.W2d 155 (1970). Arkansas Methodi st Hospit al

v. Adans, 43 Ark. App. 1, 858 S.W2d 125 (1993).
Therefore, for those reasons set forth above, |

find that the claimant has failed to prove by a

preponder ance of the evidence that he sustained a

conpensable injury for which he is entitled to benefits.
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Therefore, | nmust respectfully dissent fromthe majority

opi ni on.

KAREN H. McKI NNEY, Comm ssi oner



