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Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that she sustained a

compensable injury to her lumbar spine on March 11, 2005.

Based upon our de novo review of the record, we find that

the claimant has failed to meet her burden of proof.

Accordingly, we reverse the decision of the Administrative

Law Judge.
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The claimant alleges that she sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 The claimant was employed by the respondent

employer in staple stock receiving and was considered a

receiver.  The claimant’s job involved unloading trucks and

receiving merchandise into the warehouse.  On March 11,

2005, the claimant was helping unload a truck when she was

asked to tape up a bag of dog food which had ripped.  The

claimant knelt down beside the pallet of 50-pound bags of

dog food to tape the bag when a forklift driver came with

another pallet and set the pallet down right beside the

claimant.  As the claimant was taping the dog food bag the

top of the pallet fell on her and she was covered with 50

pound bags of dog food.  Other employees pulled the bags of

dog food off of the claimant.  The claimant was taken to the
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front of the building.  She filled out paperwork on the

incident and was taken to see Dr. Berestnev who order

x-rays.  The x-rays revealed no fractures or dislocations. 

Dr. Berestnev performed a series of tests which revealed no

sensory deficit and yielded full range of motion in the

claimant’s neck, hips, and shoulder.  There was no bruising,

swelling, discoloration or anatomical deformities of the

left shoulder.  The claimant was diagnosed with cervical,

lumbar and left shoulder strain and prescribed Voltrin and

Vicodin.  She was released to return to light duty work.

On March 16, 2005, the claimant went to the

Bradley Clinic for a follow-up blood pressure check.  At

that appointment, it was noted that she had a decreased

libido and that her “husband is getting frustrated.” The

medical report noted tenderness in the left cervical and

lumbar areas, and the diagnosis of neck and lumbar sprains.

On March 18, 2005, the claimant returned to

Dr. Berestnev.  He noted that her shoulder pain was gone and

she had full range of motion in her neck and pain to

palpation.  The claimant had minimal pain to palpation of
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her lumbar spine.  She had full range of motion in her hips,

a good ability to walk on her tip toes and heals and good

ability to bend.  Dr. Berestnev prescribed Celebrex and

Elavil and recommended stretching exercises and physical

therapy.

The claimant returned to Dr. Berestnev on

March 23, 2005, complaining that the pain had gotten worse

“over the weekend.” Medical notes indicate that the claimant

was not in acute distress, was able to walk on her toes and

heals, was able to bend forward and had full range of motion

in her neck.  Dr. Berestnev noted that there were no muscle

spasms.  He continued the Celebrex but replaced the Vicodin

with Flexeril.

The claimant’s first physical therapy appointment

was also on March 23.  She reported that she was not as sore

as she had been on the date of the incident, and that most

of the pain was in her left cervical and lumbar regions. 

She was treated with moist heat to her cervical and lumbar

spine, therapeutic exercises, and instructed on a home

regimen.  She was scheduled for a total of six sessions.
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On April 9, 2005, after her six physical therapy

sessions, the claimant returned to Dr. Berestnev.  She

reported that she no longer had any pain in her neck or

shoulder, but still had some pain in her lumbar region.  She

had full range of motion, no sensory deficit, and good

muscle strength and tone.  Dr. Berestnev continued the

Celebrex and prescribed Ultram.  He also recommended that

she continue her home stretching exercises.

On April 19, 2005, the claimant returned to the

Bradley Clinic for a follow up blood pressure appointment. 

Medical notes from that visit indicate that she was

unsatisfied with her workers’ compensation doctor, but that

the pain in her shoulder and upper back was gone.  Notes at

that time also indicated that the claimant had no leg pain

or numbness.

On April 20, 2005, the claimant returned to

Dr. Berestnev and the record revealed that the claimant’s

neck and shoulder were no longer giving her trouble.  She

reported that she had “stiffness to her lower back in the

mornings” and pain at night.  Dr. Berestnev noted that the
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pain was predominantly in the left sacroiliac joint area. 

He took another x-ray of her lower back which revealed no

fractures or dislocations, but did show ostephytes at L4-5. 

He prescribed six more physical therapy sessions.  There is

no record of the physical therapy appointments.  However, on

May 4, a form AR-3 note by Dr. Berestnev indicated that she

finished the physical therapy sessions.

On May 19, 2005, an MRI was performed at the

claimant’s urging.  The claimant returned to Dr. Berestnev

on June 1.  He noted that she was having only occasional

pains to her lumbar region and minimal pain on palpation. 

The MRI revealed a disc bulge at L5-S1 that was not

compressing the thecal sac, no moderate or high grade canal

stenosis, no disc fragments, and mild narrowing of the right

neuroforamen.  The claimant was released to return to full

work duties.

The claimant returned to work and had no further

medical visits for three months.  On August 29, 2005, the

claimant went to Dr. Cyril Raben at Northwest Arkansas Spine

& Orthopaedics complaining of constant burning in her lower
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back and tingling and numbness down her right leg, and pain

in both legs although predominantly in her right leg.  In

the paperwork she filled out for Dr. Raben, the claimant

noted that she had surgeries on her left foot, right ankle,

left leg, and three surgical procedures on her right side. 

Her history of epilepsy was not reported.

Dr. Raben’s notes indicate that the claimant

reported that Dr. Berestev concentrated on her neck and

shoulder, that he put her though 12 weeks of physical

therapy and that her back had gotten worse throughout the

therapy.  She also told Dr. Raben that she had never had any

trouble with her spine prior to the workers’ compensation

injury.  The claimant reported constant pain in her lower

back with burning, numbness and tingling that comes and

goes, along with tingling and numbness in her right leg. 

She also reported that her leg would “give out” while

walking.  She stated that she had these symptoms for 5½

months.  Dr. Raben noted that the MRI showed a disc bulge at

L5/S1 and he instructed the claimant to begin hydrotherapy,
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water aerobics and swimming and to follow up in 3-4 weeks. 

Dr. Raben also released the claimant to light duty.

On September 20, 2005, the claimant returned to

Dr. Raben for a follow-up appointment.  She had not begun

hydrotherapy, water aerobics, or swimming, as prescribed. 

This time, Dr. Raben stated that he had reviewed the MRI

scan and that it showed a “slight right sided disc

herniation with desiccation of the L5-S1 inner space.” The

claimant advised Dr. Raben that she was at the “end of her

rope” in that she was experiencing severe pain and spasms. 

Dr. Raben went on to state that the claimant had been doing

some reading and research and wanted to go forth with

corrective surgery in the form of an anterior interbody

fusion at L5-S1.  The surgical intervention was to include

both an anterior and posterior spinal fusion with

instrumentation at L5-S1.

On September 29, 2005, the respondents had the

claimant’s MRI scan independently reviewed by Dr. McAlister,

whose impression was that of “mild desiccation and minimal

loss of vertical height at the L5-S1 intervertebral disc” as
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well as “very minimal annual disc bulging at L2-3, L3-4, and

L4-5.” Dr. McAlister only noted “mild annular disc bulging

at L5-S1 that is slightly asymmetric extending more to the

right of the midline in paramedian distribution that does

not displace the existing nerve root or obliterate the

epidural fat along the existing nerve root.” Significantly,

Dr. McAlister noted “no demonstration of disc protrusion or

annular tear and no central canal stenosis or bony neural

exit foraminal stenosis.” Dr. McAlister concluded that

“there is moderate degenerative facet arthropathy at each

level with fluid in several facet joints, again compatible

with chronic degenerative arthropathy.”

The respondents requested that the claimant submit

to an independent medical evaluation which was performed by

Neurosurgeon Richard S. Kyle on December 19, 2005, the day

before the claimant’s scheduled surgery with Dr. Raben on

December 20, 2005.  After reviewing the MRI film and

evaluating the claimant in his office, Dr. Kyle concluded

that the L5-S1 disc was asymptomatic as the claimant

presented with no right sided S1 radicular complaints or
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findings.  Dr. Kyle recommended a bone scan to evaluate the

claimant’s S1 joints but the claimant refused due to her

scheduled surgery the next day with Dr. Raben. In addition

to the bone scan, the respondent requested that Dr. Kyle

schedule the claimant for a nerve condition study of her

right lower extremity as a part of his IME.  However, time

ran out to schedule that additional diagnostic test due to

the claimant’s desire to undergo her scheduled surgery with

Dr. Raben before the end of the year since she had already

met her deductible for the calendar year and was paying for

the surgery under her group health coverage with the

respondent employer.

In response to a follow up letter inquiry from the

respondent carrier, Dr. Kyle opined that he did not feel

that the claimant was a candidate for any corrective back

surgery.  In fact, he further opined that the claimant did

not demonstrate any sign during his evaluation which

suggested any nerve root involvement associated with the L5-

S1 disc.  Dr. Kyle was of the opinion that the claimant was
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suffering from sacroiliac strain and wanted to schedule the

claimant for a bone scan to evaluate the S-1 joints.

The claimant contended that she sustained a

compensable lower back injury on March 11, 2005, and that

she is entitled to the surgery by Dr. Raben that she

ultimately underwent on December 21, 2005.  The respondents

contend that the claimant’s alleged lumbar spine injury is

unsupported by objective findings and is not compensable. 

After conducting a de novo review of the record, we agree

with the respondents.

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002) defines

“compensable injury” as “[a]n accidental injury causing

internal or external physical harm to the body ... arising

out of and in the course of employment and which requires

medical services or results in disability or death.  An

injury is ‘accidental’ only if it is caused by a specific

incident and is identifiable by time and place of

occurrence.” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W.3d 889 (2002).  The phrase "arising out of

the employment refers to the origin or cause of the
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accident," so the employee was required to show that a

causal connection existed between the injury and his

employment.  Gerber Products v. McDonald, 15 Ark. App. 226,

691 S.W.2d 879 (1985).  An injury occurs "'in the course of

employment' when it occurs within the time and space

boundaries of the employment, while the employee is carrying

out the employer's purpose, or advancing the employer's

interest directly or indirectly." City of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W.2d 430 (1987).  Under the

statute, for an accidental injury to be compensable, the

claimant must show that she sustained an accidental injury;

that it caused internal or external physical injury to the

body; that the injury arose out of and in the course of

employment; and that the injury required medical services or

resulted in disability or death. Id.  Additionally, the

claimant must establish a compensable injury by medical

evidence, supported by objective findings as defined in §11-

9-102(16).  Medical opinions addressing compensability must

be stated within a reasonable degree of medical certainty. 

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900
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(2000).  The injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a

preponderance of the evidence.  See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); Clardy v. Medi-Homes LTC Servs.,

75 Ark. App. 156, 55 S.W.3d 791 (2001).

The claimant first presented to Dr. Berestnev on

the day of the accident, March 11, 2005.  There were no

objective findings made at this appointment.  X-rays

revealed no fractures or dislocations in the lower back. 

The claimant returned to Dr. Berestnev on March 18 and 23,

April 6, and 20, and June 1, 2005, with no objective

findings to the lower back noted.  All the claimant’s pain

complaints were completely subjective.

The claimant points to the MRI taken on May 18,

2005, over two months after the date of the incident, to

show an objective finding.  The MRI showed a mild broad

based disc bulge at L5-S1, but Dr. Berestnev released the

claimant to return to full duties.  In our opinion, he did

not feel that the bulge was problematic.  There is no
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indication anywhere in the medical records that demonstrates

conclusively that the bulge was related to the incident of

March 11, 2005.

The claimant’s medical history reveals that there

could be other causes for the bulge.  The claimant rides

horses and has an abusive husband.  On March 25, 2000, the

claimant presented to the emergency room after having been

severely beaten by her husband.  The claimant reported that

she had fallen down a flight of stairs but a report from

that visit mentions that he beat her up.  On March 16, 2005,

five days after the incident, the claimant went to the

Bradley Clinic complaining that her husband “was getting”

frustrated due to her decreased libido.  Although the record

from that appointment reflects neck pain, there is no

reference or finding of swelling of the trapezius muscle. 

Two days later, at Dr. Berestnev’s office, the trapezius

muscle was swollen.  In our opinion, it is unlikely that the

claimant would experience new swelling related to her injury

six to seven days after the accident.
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It is significant that throughout the claimant’s

doctor visits, she made little reference to pain in her

legs.  In fact, at several visits, she denied any leg pain. 

More specifically, on April 19, 2005, the claimant told her

own personal physician that her pain was localized to her

low back area only with no leg pain or numbness.  That

history is entirely consistent with what the claimant

subsequently told Dr. Kyle during his IME of her on the day

before the complex surgical procedure was performed by

Dr. Raben.  Yet, when the claimant presented to Dr. Raben,

she provided a history of low back and right leg pain

beginning five and a half months prior, or the date of the

incident.  In short, the claimant’s testimony is

contradictory and inconsistent and therefore totally

unreliable.  Her credibility is suspect at best.  Questions

concerning the credibility of witnesses and the weight to be

given to their testimony are within the exclusive province

of the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App 309, 37 S.W.3d 649 (2001).  When there are

contradictions in the evidence, it is within the
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Commission’s province to reconcile conflicting evidence and

to determine the true facts. Id.  The Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony that it deems

worthy of belief. Id.

Neither the Workers’ Compensation Act nor Arkansas

case law contains a requirement that the Commission

personally hear the testimony of any witness.  There is

nothing in the statutes that precludes the Commission from

accepting or rejecting any finding made by the

Administrative Law Judge, including findings pertaining to

the credibility of witnesses.  Stiger v. State Tire Serv.,

72 Ark. App. 250, 35 S.W.3d 335 (2000).  By allowing the

Commission to review evidence or, if deemed advisable, hear

the parties, their representatives and witnesses, Ark. Code

Ann. §11-9-704(b)(6)(A)(Repl. 2002), adequately protects a

claimant’s due-process rights. Id.  When the Commission

reviews a cold record, demeanor is merely one factor to be

considered in determining credibility.  Numerous other
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factors must be considered, including the plausibility of

the witness’s testimony, the consistency of the witness’s

testimony with the other evidence and testimony, the

interest of the witness in the outcome of the case, and the

witness’s bias, prejudice, or motives. Id.  “The flexibility

permitted the Commission adequately protects the claimant’s

right of due process of law.” Id. 

The claimant has preexisting degenerative disc

disease and this is, in our opinion, the cause of her

problems.  The initial x-ray taken of the claimant’s lumbar

spine on April 20, 2005, noted osteoarthritis in the

claimant’s lower back.  Additionally, the MRI performed on

May 19, 2005, showed “annular disc bulging identified at

L2-3, L3-4, and L4-5 compatible with chronic mild

degenerative changes.” Also noted on the MRI film was

“moderate degenerative facet arthropathy at each level, with

fluid in several facet joints again compatible with chronic

degenerative facet arthropathy.” In short, the MRI revealed

a series of disc bulges, retained fluid, and degenerative
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changes throughout all segments of the claimant’s lumbar

spine.

The original radiologist, Dr. Douglas Elliott,

interpreted the MRI scan as showing a “broad based disc

bulge at L5-S1 with a slight right parcentral component that

does not appear to compress the thecal sack, but does

contribute to mild narrowing of the right nueroforman.”

Dr. Elliott also noted “no moderate or high-grade canal

stenosis or disc fragments identified.”

The second interpreting radiologist, Dr. Shane

McAlister, was even more detailed with his interpretation of

the same MRI scan film.  Dr. McAlister noted multi level

annular disc bulging which, being the case, vastly reduces

the significance of the “mild annular disc bulging at L5-

S1”.  Even more significantly was Dr. McAlister’s opinion

that the mild annular disc bulging at L5-S1 did “not

displace the existing nerve root or obliterate the epidural

fat along the existing nerve root”.  Furthermore,

Dr. McAlister concluded that there was “no demonstration of

disc protrusion or annular tear”.
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On the other hand, Dr. Raben’s assessment of the

claimant’s lumbar spine after his first appointment was that

of “probable disc derangement and/or herniation at L5-S1

with subsequent radiculopathy.” Dr. Raben’s assessment

changed a bit a month later when he opined that the MRI scan

revealed “a slight right sided disc herniation with

desiccation of the L5-S1 inner space.” Finally, Dr. Kyle

later described the MRI findings as involving a small

herniated disc at L5-S1 on the right which he concluded was

asymptomatic based upon the lack of any neurological

findings upon examination of the claimant coupled with the

claimant’s history of low back pain extending no further

than the hip joints.

The medical evidence is conflicting with respect

to the description of the subject L5-S1 disc on MRI

scanning.  The Commission has a duty to translate the

evidence on all the issues before it into findings of fact. 

The Commission need not base a decision on how the medical

profession may characterize a given condition, but rather

primarily on factors germane to the purposes of the Workers'
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Compensation Law.  Weldon v. Pierce Brothers Construction

Co., 54 Ark. App. 344, 925 S.W.2d 179 (1996).  The

Commission is never limited to medical evidence in arriving

at its decision.  Further, The Commission is not bound by a

doctor's opinion which is based largely on facts related to

him by a claimant where there is no sufficient independent

knowledge upon which to corroborate claimant's claim. 

Roberts v. Leo Levi Hospital, 8 Ark. App. 184, 649 S.W.2d

402 (1983).  The Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a question

of fact for the Commission to resolve.  CDI Contractors v.

McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993).  It is well

established that the determination of the credibility and

weight to be given a witness’s testimony is within the sole

province of the Workers’ Compensation Commission; the

Commission is not required to believe the testimony of the

claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony

it deems worthy of belief.  Wal-Mart Stores, Inc. v. Sands,
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80 Ark. App. 51, 91 S.W.3d 93 (2002).  The Commission has

the duty of weighing the medical evidence as it does any

other evidence, and its resolution of the medical evidence

has the force and effect of a jury verdict. Id.  Based upon

all of the above, we find that the claimant has failed to

meet her burden of proving by a preponderance of the

credible evidence, and more specifically through objective

measurable findings, that she sustained a compensable

accidental injury to her lumbar spine in the incident of

March 11, 2005.  Accordingly, we find that this claim should

be and hereby is denied and dismissed.  Accordingly, we

reverse the decision of the Administrative Law Judge.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner
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Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the Majority

opinion finding that the claimant did not sustain a

compensable injury.  I find the claimant has shown that she

sustained a compensable injury to her back as a direct

result of having more than 1,000 pounds of dog food falling

directly on her back.  In my opinion, while the claimant

undoubtedly had degeneration in her back before the

incident, the Majority, by opining that the evidence did not

conclusively relate her bulging disc to the work-related,

holds the claimant to a much higher standard than that

necessary to show a compensable injury. 

The claimant contends that she sustained

compensable injuries to her shoulder, neck, and lumbar back. 

She also requests medical benefits, including the surgery

performed by Dr. Berestnev.  The Majority finds that the

claimant has shown no objective findings to show a back

injury related to the dog food falling on her.  However, in

my opinion, they fail to properly consider the multitude of
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records noting tightness or swelling in the claimant’s back. 

Furthermore they fail to acknowledge the March 11, 2005,

x-ray which showed a straightening of the claimant’s

lordotic spine.  Finally, in my opinion, the claimant has

shown that the bulging disc shown on the MRI was a direct

result of her work-related injury.

In my opinion, the mechanics of the claimant’s

injury logically leads to the conclusion that she would have

sustained injuries to her neck, shoulders, and back.  In

fact, it is difficult to imagine a situation where someone

would not be injured after having over 1,000 pounds of

weight fall directly on their back and shoulders.  Likewise,

the undisputed evidence shows that the claimant had never

suffered from back pain in the past and was repeatedly

diagnosed by multiple doctors with a strain and bulging or

herniated disc.  The medical records also show objective

proof of the injuries, as shown by the x-rays and the MRI. 

Finally, I find that since Dr. Raben performed surgery and

the claimant credibly testified that she has sustained

relief from the surgery, she has shown that she is entitled
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to the requested medical benefits.  Accordingly, I would

have affirmed the decision of the Administrative Law Judge. 

In the present case, multiple medical records 

reflect objective findings of an injury directly related to

the claimant’s work injury.  Specifically, as early as the

day of the accident the claimant had objective findings in

the form of loss of cervical lordosis as revealed by x-rays. 

Likewise, the claimant was noted to have tightness in her

neck and her middle and lower back.  On March 16, 2006, the

claimant was noted to have tenderness in her cervical spine

and muscle tightness in her lumbar area.  On her next

doctor’s visit, on March 18, 2005, she was noted to have

swelling and tenderness to the left trapezius muscle.  She

was also noted to have paraspinous muscle tenderness.  On

April 19, 2005, the claimant was again noted to have

tenderness and muscle tightness in her lumbosacral area. 

Likewise, an MRI performed in May 2005 indicated that the

claimant suffered from a bulging disc at level L5-S1, which

was also out of the voluntary control of the claimant.  As
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such, I find that the claimant has shown objective proof of

an injury to her lumbar spine.

The record also shows that virtually every

physician that treated the claimant believed she suffered

from at least a sprain.  Accordingly, even if one does not

believe the claimant’s herniated disc was causally related

to her work-related injury, at a minimum, she sustained at

least a sprain.  Specifically, I note that Dr. Berestnev,

the respondent’s doctor, diagnosed the claimant with a

cervical strain, a lumbar strain, and a left shoulder

strain.  This diagnosis was not changed during the course of

the claimant’s treatment.  In fact, as of June 1, 2005, the

date Dr. Berestnev released the claimant, he still indicated

the claimant was suffering from a lumbar strain that was

healing.  

Additionally, the diagnosis of a lumbar sprain was

confirmed by Melissa Still-Seligman, S.P.T. on March 23,

2005.  Medical notes from the Mary Ann Bradley Clinic, also

indicated repeatedly that the claimant had sustained a

sprain. Finally, after reviewing the claimant’s MRI,
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Dr. Raben  indicated that the claimant suffered from a right

sided disc herniation at L5-S1, and performed surgery due to

the condition, which also supports the finding that the

claimant sustained an injury shown by objective medical

findings.

The Majority further argues that the claimant’s

injury and disc herniation did not arise from the work-

related injury.  Specifically, they indicate that, “There is

no indication anywhere in the medical records that

demonstrates conclusively that the bulge was related to the

incident of March 11, 2005.”  They go on to opine, “The

claimant’s medical history reveals that there could be other

causes for the bulge.”  In my opinion this holds the

claimant to an impermissibly high burden of proof.  The

claimant is not required to show that her work-related

injury was “conclusively” the reason for injury.  Likewise,

she is not required to show the work-related injury is the

only possible cause for her injury.  Rather, she is only

required to show causation by a preponderance of the

evidence.  As the claimant had never suffered from back pain
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and had never received treatment for her back, I find that

the only logical reason for her disc herniation would be due

to the work-related injury.  

When the primary injury is shown to have arisen

out of and in the course of the employment, the employer is

responsible for any natural consequence that flows from that

injury. Jeter v. B.R. McGinty Mech., 62 Ark.App. 53, 968

S.W.2d 645 (1998). The basic test is whether there is a

causal connection between the two episodes. Bearden Lumber

Co. v. Bond, 7 Ark.App. 65, 644 S.W.2d 321 (1983). It is the

Commission’s duty to determine if a causal connection exists

between the primary injury and any additional injuries.

Williams v. Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1

(1999). 

While medical evidence is not required to show a

causal connection, claimant must show proof by a

preponderance of the evidence. Wal-Mart Stores. Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). 

It has long been recognized that a causal

relationship may be established between an employment-
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related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a

reasonable period of time following the incident, is

logically attributable to the incident, and there is not

other reasonable explanation for the injury. Hall v. Pittman

Construction Co., 235 Ark. 104, 357 S.W.2d 263 (1962). 

If the claimant’s disability arises soon after the

accident and is logically attributable to it, with nothing

to suggest any other explanation for the employee’s

condition, we may say without hesitation that there is no

substantial evidence to sustain the Commission’s refusal to

make an award. Clark v. Ottenheimer, 229 Ark. 383, 314

S.W.2d 497 (1958);  Johnson v. Little Rock School District,

Full Commission Opinion filed April 4, 2002 (E700511 &

F011921).  But, if the disability does not manifest itself

until many months after the accident, so that reasonable men

might disagree about the existence of a causal connection

between the accident and the disability, the issue becomes

one of fact upon which the Commission’s conclusion is
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controlling. Kivett v. Redmond Co., 234 Ark. 855, 355 S.W.2d

172 (1962).

In this instance, the claimant had dog food

weighing in excess of 1,000 pounds fall directly on her back

and neck while she was kneeling.  It is undisputed that the

claimant had never suffered from back pain prior to this

incident.  Likewise, the record is completely devoid of any

medical record indicating that the claimant had ever

received treatment for her back prior to this incident. 

Yet, immediately after this accident, the claimant began

suffering from back, shoulder, and neck pain.  She also

presented with complaints in her extremities as early as

March 23, 2005, which was less than two weeks after the

accident.  Immediately after the incident she was shown to

have a loss of cervical lordosis and shortly thereafter she

was noted to have tightness, swelling, and ultimately found

to have a herniated disc at level L5-S1.  Finally, I note

that after surgery, the claimant’s symptoms improved.  In my

opinion, all of this evidence combined shows overwhelming

proof that the claimant’s onset of pain and disc herniation
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was a direct result of having over 1,000 pounds of dog food

dropped on her.  

The Majority submits that the claimant’s injury

was caused by some cause other than the dog food being

dropped on her.  In supporting this argument, they note that

the claimant was a horse-back rider and that she had an

abusive husband.  However, a review of the record fails to

support a finding that either of these things caused the

claimant’s injuries.  In fact, to make such a conclusion, in

my opinion, amounts to impermissible speculation and

conjecture.

The claimant testified that she had only owned

horses for around two years and that during that time, she

had ridden less than a dozen times.  There is no evidence

indicating that she ever injured herself while riding the

horse.  The record also fails to contain any medical records

indicating she sustained injuries from that activity.

Likewise, the record fails to indicate that

marital abuse caused her injury.  While the claimant

admittedly did sustain injuries due to her husband on
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March 25, 2000, there is absolutely no record that she

suffered an injury to her lumbar spine.  Likewise, there is

no record to indicate that she had received such an injury

in the past or that she suffered abuse between 2000 and the

work-related injury in 2005. 

Next, I address the respondents’ argument that the

claimant’s condition was caused by degenerative disc

disease.  In my opinion, there is simply not enough evidence

to conclude that degeneration was the reason for the

claimant’s herniation.  However, even if degeneration was

the reason for the herniation, I find her condition is still 

compensable as an aggravation.  

In Davis v. Helena Chemical Co., claimant suffered

from a preexisting lumbar degenerative condition before

sustaining a compensable injury. Full Commission Opinion,

filed August 3, 1999 (D406121). The Full Commission affirmed

an administrative law judge’s finding that claimant was

entitled to additional medical treatment, stating:

The respondents’ and the dissent’s
central argument in this case is that
the treatment the claimant is presently
receiving is because of an ongoing
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degenerative condition which would be
occurring whether or not the claimant
suffered an injury in 1984. However,
this argument overlooks the fact that
the claimant’s previously asymptomatic
degenerative process physically
progressed and became symptomatic
because of his 1984 compensable
injury....the compensable injury, not
some speculative event, is what resulted
in the claimant’s present condition.

Id.

The Full Commission later upheld a finding of

compensability where symptoms of claimant’s preexisting

condition were asymptomatic for five years prior to the

compensable event. Jerry Hambelton v. Guy King & Sons, Inc.

& Bituminous Casualty Corp., Full Commission Opinion, filed

February 22, 2001 (E904812). The Commission held that a

preponderance of the evidence showed that claimant’s

symptoms were the result of his compensable injury, despite

the fact that claimant had a preexisting ongoing dgenerative

process. Id. at 19. 

There is conflicting medical evidence regarding

whether the claimant needed to undergo surgery and whether

her herniation was due to the work-related injury.  The
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Majority asserts that the claim should be dismissed because

there was no doctor’s opinion to directly relate the

claimant’s condition or need for surgery to her work-related

accident.  But as previously discussed, such an opinion or

determination is not necessary to show causation. 

Furthermore, common sense  dictates that the claimant would

logically be expected to sustain some injury when over 1,000

pounds of weight was dropped on her.  Likewise, since she

had no previous back complaints, the medical records reflect

objective signs of an injury, and the performance of a

successful surgery, I find that the claimant has met her

burden of proof in showing that the work-related incident

caused her herniated disc, or at the very least, caused her

pre-existing degenerative disease to become symptomatic.  As

such, her condition and and need for treatment was directly

related to her work-related injury.

As early as March 23, 2005, the claimant

complained of symptoms in her extremities which are

consistent with a herniated disc.  These claimant continued

to present with these symptoms and with tightness and pain
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in her lumbar region.  In May 2005, Dr. Elliot interpreted

the claimant’s MRI and determined the claimant suffered from

a broad-based disc bulge.  Likewise, Dr. Raben concluded

that the claimant had a herniated disc with desiccation. 

Based on the findings of the MRI, Dr. Raben performed

surgery on the claimant.  The claimant credibly testified as

to the successful result of the surgery.  Likewise, as early

as January 16, 2006, Dr. Raben indicated the claimant was,

“doing very well”, from the surgery and made notations

regarding the relief of the claimant’s pre-surgery symptoms. 

In contrast, Dr. Berestnev released the claimant

without restriction and Dr. McAlister opined that the

claimant’s condition was degenerative in nature.  Finally,

Dr. Kyle opined that the claimant was asymptomatic, had no

radicular complaints, and would benefit from a bone scan.  

The Majority argues that the opinions of

Dr. Berestnev, Dr. Kyle, and Dr. McAlister should be

determinative of the claimant’s condition.  As Dr. Raben was

the only physician privy to the MRI that was not hired at

the direct request of the respondents, I give his opinion
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more weight.  Likewise, since Dr. Raben made notations of

the success of the claimant’s surgery and the claimant

credibly testified that her symptoms did not start until

after her injury, I find that the claimant’s herniated disc

and need for surgery were as a direct result of her work-

related incident.

In fact, I find that the opinions of the

respondents’ physicians are entitled to little weight.  With

respect to Dr. Berestnev, I note that the claimant had

ongoing problems with him being responsive to her physical

complaints.  Her unrefuted testimony indicates that she

asked for intervention by Jon McKinney, who is listed on a

March 26, 2005, letter from Dr. Berestnev to the respondent

carrier.  Specifically, the claimant said that it was not

until she asked McKinney to intervene for her that

Dr. Berestnev seemed to respond to her concerns. 

Additionally, I find it curious that Dr. Berestnev released

the claimant to return to work when she was noted to still

be healing from a strain to her lumbar spine.  



Luellen - F502901 -36-

Dr. McAlister never actually treated the claimant

and only reviewed the claimant’s MRIs at the request of the

respondents.  Likewise, the letter from Dr. McAlister is

completely devoid of any indication that he was aware of the

history of the claimant’s injury, or that he had access to

the claimant’s other medical records or other diagnostic

studies.  Likewise, he was given a history of a female with

low back pain and right hip pain, which fails to include the

claimant’s ongoing complaints of radiculopathy.  Finally, I

note that we do not know the credentials of Dr. McAlister,

whereas we know that Dr. Raben is an orthopedic surgeon.

With respect to Dr. Kyle, I note that he was also

hired at the request and expense of the respondents.  In

fact, it appears that he was taking orders from the

respondents in that they specifically requested that he

order an EMG on the claimant.  As there is no indication any

doctor had requested such a test, I find this disturbing.  I

also find that when reviewing the report of Dr. Kyle, there

are inconsistencies with the claimant’s other medical

records.  Dr. Kyle noted that the claimant suffered from a
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herniated disc, but indicated that it was asymptomatic. 

Likewise, he indicated that the claimant’s biggest complaint

was of low back pain, but failed to indicate that she

complained of right leg symptoms.  As the claimant had

consistently complained of right leg pain and radiculopathy,

I find that it is improbable her complaints would change. 

Likewise, just as with Dr. McAlister, Dr. Kyle had never

treated the claimant before.  Accordingly, I find that his

opinion is entitled to little weight.

Ultimately, I find that the evidence

overwhelmingly shows that the claimant sustained a

compensable injury.  Given the dramatic nature of how the

injury occurred in conjunction with the fact that the

claimant had no history of back pain and performed a labor

intensive job and only suffered from back pain after having

over 1,000 pounds of dog food dropped on her, logic dictates

that was the reason for her herniated disc and associated

symptoms.  Furthermore, while I find the claimant sustained

a herniated disc at work, to find that she sustained no

injury at all ignores the medical records and the various
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doctor’s opinions indicating that the claimant, did in fact,

sustain at least a strain or a sprain as a direct result of

her work-related incident.

For the aforementioned reasons, I respectfully

dissent.

     ______________________________
SHELBY W. TURNER, Commissioner


