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Claimant represented by HONORABLE STEPHEN SHARUM, Attorney
at Law, Fort Smith, Arkansas.

Respondent No. 1 represented by HONORABLE MATTHEW MAULDIN,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE TERRY PENCE,
Attorney at Law, Little Rock, Arkansas. 

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

Respondent No. 2 appeals and claimant cross-

appeals from a decision of the Administrative Law Judge

filed June 21, 2005.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 
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1.The stipulations agreed to by the
parties at a follow-up pre-hearing
conference conducted on May 9, 2005, and
contained in an amended pre-hearing
order filed May 10, 2005, are hereby
accepted as fact. 

2. Claimant has failed to prove by a
preponderance of the evidence that he is
entitled to additional temporary total
disability benefits subsequent to
March 13, 2002. 

3. Claimant has failed to prove by a
preponderance of the evidence that Ark.
Code Ann. §11-9-522(f) is
unconstitutional; therefore, the Second
Injury Fund is liable for permanent
total disability benefits until the
claimant reaches age 65. 

4. Claimant’s attorney is entitled to an
attorney fee from the claimant in the
amount of 5 percent on the 45 percent
wage loss previously accepted by the
Second Injury Fund. In addition, the
Second Injury Fund has controverted the
claimant’s entitlement to all benefits
in excess of 45 percent to the body as a
whole. 

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies
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the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

I must respectfully concur in part and dissent in

part from the Majority decision. Specifically, I concur with
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the Majority’s finding that the Fund controverted the

claimant’s entitlement to permanent and total disability

benefits. However, I must respectfully dissent from the

Majority’s finding that the issue of whether Ark. Code Ann.

§11-9-522(f) is constitutional was not properly raised. I

also dissent from the Majority’s finding that the

aforementioned statute is constitutional. 

The claimant suffered admittedly compensable

injuries on August 9, 2000 and November 16, 2000. As a

result of those injuries, Respondent No. 1, Zenith Insurance

Company (Zenith), paid the claimant a substantial amount of

medical and disability benefits, including anatomical

impairment to his body as a whole in an amount of 9%. 

Because of the combined effects of these two

injuries, Respondent No. 2, Second Injury Fund (Fund), was

brought into this case. After reviewing facts, the Fund

eventually agreed to assume liability for the claimant’s

permanent disability in an amount equal to 45% to the body

as a whole. The claimant continued to pursue a claim for

permanent and total disability benefits, the entitlement to
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which the Fund denied in various correspondence and

prehearing filings. However, after negotiations, and prior

to the final hearing, the Fund agreed that the claimant was

permanently and totally disabled and initiated appropriate

permanent and total disability benefits. However, the Fund

contended that their liability for paying such benefits

would end upon the claimant reaching 65 years of age.

A hearing was held to resolve the remaining

disputed issues. At the hearing, the claimant contended that

he was entitled to an additional period of temporary total

disability benefits and that his attorney was entitled to a

fee for services rendered to the claimant in obtaining

permanent disability benefits based upon the Fund’s original

agreement to pay wage-loss disability and a controverted

attorney’s fee based upon the Fund’s eventual acceptance of

permanent and total disability benefits. Zenith denied that

the claimant was entitled to any additional periods of

temporary total disability benefits but did not take a

position on any aspects of the attorney’s fees. The Fund

argued that they had not intentionally controverted the
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claimant’s entitlement to permanent and total disability

benefits and that these benefits would cease when the

claimant reached 65 years of age pursuant to Ark. Code Ann.

§11-9-522(f). The claimant contended that the referenced

statute was unconstitutional pursuant to the Supreme Court’s

holding in Golden v. Westark Community College, 33 Ark. 41,

969 S. W. 2d 164 (1998). 

On June 21, 2005, an Administrative Law Judge

issued an Opinion where he found that the claimant had not

established his entitlement to temporary disability

benefits; the claimant’s attorney was entitled to a fee from

the claimant based upon the wage-loss disability benefits

accepted by the Fund; the claimant was entitled to a

controverted attorney’s fee based upon the Fund’s acceptance

of permanent and total disability benefits for the claimant

and, the constitutionality of Ark. Code Ann. §11-9-522(f)

was not properly before the Commission, in that, the

claimant’s attorney had not advised the Attorney General’s

Office prior to the hearing that the constitutionality of an

issue was in dispute. From that decision, the Fund appealed
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the awarded controverted attorney’s fee, and the claimant

cross-appealed the Judge’s refusal to consider the

constitutionality of Ark. Code, Ann. §11-9-522(f).

The Majority, by affirming and adopting the

decision of the Administrative Law Judge finds that the

constitutionality of Ark. Code Ann. §11-9-522(f) was not

properly before the Commission because of the claimant’s

attorney’s failure to notify the Attorney General’s Office

that he was contesting the constitutionality of the statute.

In making that determination, the Administrative Law Judge

relied upon Ark. Code Ann. §16-111-106. In my opinion, the

Judge’s reliance upon this section is in error. 

The quoted statute is not in the Workers’

Compensation Act. It is instead found in Title 16, Chapter

111, Subtitle 7, under the heading “Declaratory Judgement.”

Section 103 of that Chapter (Ark. Code Ann. §16-111-

103)provides that, “courts of record within their respective

jurisdictions” have the power to make certain determinations

as to a particular party’s status or rights even though no

particular relief is being sought. This type of action is
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intended to allow a party to discover the propriety of a

certain course of conduct without having to first incur

possible financial, civil, or criminal penalties. However,

an obvious concern in such an action is that there be an

opposing party to ensure that the subject matter of the

action is fully litigated. To that end, Ark. Code Ann. §16-

111-106 requires that in a declaratory relief action, all

persons who might have an interest in the result must be

notified. The statute goes on to provide that if the action

is requesting that a statute be declared unconstitutional,

the Attorney General should also be served a copy of the

proceeding and that the Attorney General has the right to be

heard in the case. 

In my opinion, the present matter is not a

declaratory action filed in a “Court of Record.” Rather, the

Workers’ Compensation Commission is an administrative agency

which is charged with deciding disputes in workers’

compensation claims. We have no declaratory power nor has it

ever been contended that we do. In my opinion, the

requirement cited by the Administrative Law Judge and relied



Lewis - F109650 & F412000 -9-

on by the Majority is intended to only apply in declaratory

judgment actions filed in Circuit Court. In the present

case, this is an actual dispute involving the liability of

the Fund and the claimant’s entitlement to benefits. No

declaratory action is sought nor is the Commission a Court

of Record as contemplated by the Legislature in creating

this statute. Therefore, I find that the requirement that

the Attorney General be notified that the constitutionality

of Ark. Code Ann. §11-9-522(f) is being questioned is not a

requirement of the Workers’ Compensation Act and is not a

necessary prerequisite to this Commission considering this

matter.

In considering the constitutionality of Ark. Code

Ann. §11-9-522(f), I note that this Commission reviewed this

issue in a recent Opinion. In Osburn v. Bekaert Corporation,

Full Commission Opinion, January 17, 2006 (F105828), it was

held that this statute was constitutional, in that the

legislator had corrected the constitutional defects found in

Golden v. Westark Community College (supra). However, I
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believe that the reasoning in that Opinion was in error and

the matter should be reconsidered in this case.

In Act 796 of 1993, the Legislature had originally

provided a dollar-for-dollar offset of Social Security

benefits against Workers’ Compensation benefits for

permanent partial disability (Ark. Code Ann. §11-9-

522(f))and permanent and total disability(§11-9-

519(g))received after age 65. In an attempt to correct

possible deficiencies in these statutes, the Legislature

amended them on two occasions. The first change was in the

1997 regular session, when the Golden case was pending

before the Arkansas Court of Appeals. In that session, the

Legislature eliminated the offset as to permanent and total

disability benefits and reduced the offset to 50% in cases

of permanent partial disability. (See Act 251 of 1997).

Later, after the Supreme Court handed down Golden, the

Legislature amended §11-9-522(f) once again, this time

eliminating the offset altogether and providing that receipt

of permanent and total disability benefits would terminate

when an employee reached the age of 65. The amendment also
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provided that an injured worker who was permanently and

totally disabled from an injury that occurred after age 60,

would receive permanent and total disability benefits for a

period of 260 weeks. However, the amendment still contained

a clause stating: “The purpose and intent of this subsection

is to prohibit workers’ compensation from becoming a

retirement supplement.” 

In Osburn, the Majority correctly notes that

legislative enactments are presumed to be constitutional.

They also cited Golden and quoted a portion of that Opinion,

finding that the age-based discrimination in the earlier

versions of §11-9-522(f) and (g) violated the equal

protection clauses of the United States Constitution and was

void on its face. However, the Osborn Opinion then states:

“The legislature revised §11-9-522(f) in
1999, deleting the offset provisions
which the Court found to be
unconstitutional. The Full Commission
does not see a valid equal protection
argument in the present matter, in that
the 65 year old claimant is not being
treated differently than those similarly
situated.”
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In upholding the constitutionality of Ark. Code

Ann. §11-9-522(f), the Majority in Osburn is making the same

mistake the Legislature did in attempting to revise that

statute. That is, the constitutional problem was not the

offset provision but the requirement that the offset was

triggered by age related criteria. Specifically, this

statute originally allowed the respondent to begin taking a

credit against Social Security benefits a claimant received

when that claimant reached 65 years of age. The Court in

Golden held that basing this offset on an individual’s age

violated the equal protection clauses of the Federal

Constitution unless it could be shown there was a rational

basis for the credit. The basis given in the Workers’

Compensation Act for the offset was to promote the economic

viability of the workers’ compensation system, and, more

specifically, to prohibit workers’ compensation benefits

from being used as a retirement supplement. However, the

Court in Golden specifically held that those reasons were

not sufficient to justify an age-based classification. 
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The Arkansas General Assembly can place limits on

the length of time an injured worker can receive workers’

compensation benefits. In fact, they have done so in Ark.

Code Ann. §11-9-521 which specifies the lengths of time

claimants can receive benefits based upon injuries to

various parts of their bodies. Also, Ark. Code Ann. §11-9-

522 (a), limits permanent partial disability for unscheduled

injuries to a percentage of 450 weeks. 

The Legislature also has the power to limit the

length of time a claimant can receive permanent and total

disability benefits. While the wisdom of such a decision

would be questionable, it would clearly be within the

Legislature’s power to provide that, in cases of permanent

and total disability benefits, a claimant is only entitled

to receive benefits for a specific length of time, or to

place a monetary cap on a respondent’s liability. Such

limits would pass muster under the Equal Protection Clause

because all similarly situated injured workers would be

receiving the same amount of benefits, regardless of their

age. 
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However, such a limitation is not at issue here.

Rather, in providing that a claimant can only receive

permanent and total disability benefits until they reach the

age of 65, the Legislature has created an age-based

distinction. For example, an injured worker receiving a

permanent and totally disabling injury at age 35 would

receive benefits for 30 years. However, an injured worker at

the age of 55 when he received such an injury, would only

receive benefits for 10 years. An injured worker past the

age of 60 who received such an injury would only receive

benefits for five years. Contrary to the Majority’s

statement in Osburn, a claimant who is 60 years old when

injured, is being treated differently from an identically

injured younger worker because the latter will receive a

greater amount of benefits. This is exactly the type of age-

based classification which the Supreme Court held was

invalid in Golden. 

In Golden the Court held that an age-based

classification was appropriate only where there was a

rational purpose supporting the distinction. In many
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instances, it is difficult to determine legislative intent.

However, in this case, the Legislature specifically stated

that the reason for the statute was so that workers’

compensation benefits would not be a retirement supplement.

Interestingly enough, this is exactly the reason set out by

the Legislature in the earlier version of §11-9-522(f) to

justify the age-based offset provision. In Golden, the

Supreme Court held that preventing workers’ compensation

benefits from being used as a retirement supplement was not

a rational basis for limiting benefits based upon age. That

holding was explained as follows:

“Furthermore, we cannot accept the
premise posited by our General Assembly
in the offset statute that workers’
compensation benefits received by one
who is age 65 or older fall into the
category of a “retirement supplement.”
Ark. Code Ann. §11-9-522(f). All parties
agree that Bill Golden could
legitimately accept social security
retirement benefits after attaining age
65 and, at the same time, supplement his
retirement benefits with income from
work at his Westark job without an
offset. Yet, illogically, Westark and
PECD maintain that if Golden could no
longer work due to a work-related
injury, any benefits flowing from the
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workers’ compensation program, which are
meant to ease the loss in earnings,
suddenly become verboten. Not only is
the reasoning illogical, but the net
effect of the statute is to work a
disincentive on those age 65 or older to
seek gainful employment to supplement
social security benefits. We fail to see
the rationale behind this inconsistency
in treatment. The effect, of course, is
to weed these older workers out of the
work force.”

The Court later stated:

“In sum, it is not mere age-based
classification that is troublesome to
this court, though there is clearly
disparate treatment by the General
Assembly for those age 62 through 64 and
those age 65 and older, but the fact
that we perceive no rational basis for
offsetting these two benefits
irrespective of the age. To be sure,
economic viability of the workers’
compensation program and eradication of
duplicate benefits are worthy and lofty
goals, but we fail to see how workers’
compensation benefits paid for loss of
ability to earn the same wages and a
retirement benefit under social security
are duplicative in any respect. The
economic objective behind §11-9-522(f)
to save money may be reasonable but the
means for achieving that particular end
are not and, hence, the statute fails to
withstand constitutional scrutiny.”
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My review of the current version of §11-9-522(f),

in light of the Supreme Court’s decision in Golden v.

Westark Community College, (supra), does not reflect that

there is any significant difference between the statute’s

current version and the version held unconstitutional by the

Supreme Court. While the Legislature has removed the offset

provision, it is obvious that the Legislature is intending

to reach the same result by ending benefits at age 65. That

is, the Legislature still clings to the idea that there is

something improper with an injured worker receiving

permanent and total disability benefits and at the same time

receiving social security retirement benefits. As explained

by the Court in Golden, there is simply no rational basis

between the two types of benefits. In fact, it is

interesting to note that the Legislature specifically

provides that an injured worker who is 60 and receives an

injury that renders him permanently and totally disabled

would receive benefits for an additional five years, placing

him at 65 years of age, the age at which the Social Security

Administration begins paying retirement benefits. Obviously,
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the intent of the Legislature is to end an injured worker’s

workers’ compensation benefits when they begin receiving

Social Security Disability. This is exactly the same result

contemplated by the Legislature in 1993 when they created

the dollar-for-dollar offset provision. 

In the final analysis, there is only one result

which can be logically reached. The amended version of Ark.

Code Ann. §11-9-522(f) is unconstitutional for the same

reason the Supreme Court set out in Golden in 1998. The

Arkansas General Assembly cannot use an age-based

classification to deny an injured worker benefits without a

rational purpose. Since there is no rational purpose for

providing a cutoff of benefits at age 65, the statute in

question is unconstitutional and should be held by us to

have no force or effect.

For the aforementioned reasons, I respectfully

concur in part and dissent in part. 

 ______________________________
SHELBY W. TURNER, Commissioner


