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Upon review before the FULL COUM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JOHN BARTTELT,
Attorney at Law, Jonesboro, Arkansas.

Respondent No. 1 represented by the HONORABLE RI CHARD LUSBY,
Attorney at Law, Jonesboro, Arkansas.

Respondent No. 2 represented by the HONORABLE DAVI D L. PAKE,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by the HONORABLE JUDY W RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed as nodified.

OPI Nl ON AND ORDER

Respondent No. 1 appeals an admnistrative |aw judge’s
opinion filed March 24, 2006. The administrative |aw judge
found, anong other things, that the claimant had suffered “a

| oss of earning capacity or wage |l oss disability in the
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anount of 55%in excess of his anatomi cal inpairnent as a
result of the August 18, 1998, conpensable injury.” After
reviewing the entire record de novo, the Full Comm ssion
affirnms the admnistrative |aw judge’s finding as nodified.
W find that the clainmant sustained wage-loss disability in
t he anount of 20%

. H STORY

Dani el Al an Leroux, age 48, testified that he had
conpleted 12 years of school. M. Leroux testified that he
wor ked as a painter for three years and worked at a service
station for about a year. The claimant testified that he
then worked “on Texas oil rigs” for four years.

The record indicates that the claimnt was hired at
Darling Store Fixtures in January 1988. The parties have
stipulated that the clai mant sustai ned a conpensabl e | unbar
injury on August 18, 1998. The claimant testified, “They
was hangi ng beans and a beamfell off. | reached down and
gr abbed the beam and sonet hi ng popped in ny back.”

The clai mant began treating with Dr. R Edward Cooper,
Jr. in Cctober 1999. Dr. Cooper placed the claimnt on
“light duty, no heavy lifting or twisting” in Novenber 1999.
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In May 2000, Dr. Cooper perfornmed a right L4-5
hem | am nect ony and di skect ony.

The cl aimant continued to follow up with Dr. Cooper
after surgery.

Dr. Cooper stated on July 26, 2000, “I discussed return
to work situation with himand also instructed himin howto
take care of his back post surgery nmainly to avoid heavy
lifting, bending and twisting....W will return himto |ight
duty work, no heavy lifting, bending or tw sting greater
than 5 | bs. on Monday.”

The claimant returned to Dr. Cooper on January 15,

2001:

He continues to have sone back pain off and on,

but mai nly when he does a |l ot of walking or with
activities. He does not have any |eg pain

al t hough he does have sone nunbness in the bottom
of his foot when he lays in the wong position and
occasionally gets a charley horse in the bottom of
his right foot and the right thigh.

Today on physical examnation his incision is well
heal ed. There are no other changes in his exam

| discussed his case with himat |ength including
the possibility of restrictions, what he felt that
he was capabl e of doing at work. G ven his surgery
and residual back synptons which are likely com ng
fromsone facet joint arthritis and continued
degenerative disc changes, that a 30 | b. weight
limt on himwould be reasonable and also | think
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he shoul d avoid trying to do tasks which require
repetitive lifting and tw sting.

Dr. Cooper planned the following: “1. W wll rel ease
himto full work activity with the only exception being a 30
| b. weight limt and avoid repetitive lifting and tw sting.
2. He will return to clinic prnif he devel ops any
wor seni ng of his synptons and cannot tolerate his job.”

Dr. Cooper assigned a rating on January 17, 2001: “He
is S/IP right L4-L5 hem | am nectony di skectomy. According to
the AVA Guidelines to the Evaluation of Permanent
| npai rnent, 4'" edition, page 113 for a single |evel
surgically treated disc | esion he has 8% whol e person
i mpai rnent . ”

The parties stipulated that the claimant reached
maxi mrum medi cal i nprovenent on January 17, 2001.

The parties stipulated to “paynent by Respondent No. 1
of indemity benefits to correspond with an 8% whol e body
physi cal inpairnment.”

Dr. Cooper noted on July 11, 2001, “M. Leroux returns
today. He was doing quite well until he was placed back on

his normal job and taken off light duty. At that time he
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began having recurrent back pain with radi ati on down the
ri ght posterolateral thigh, calf and into the sole of the
right foot. He has now gone back to desk duty and has had
some inprovenent, but continues to have considerable pain.”
Dr. Cooper’s inpression was “S/P right L4-L5 hem | am nectony
di skectony doing well for approximately a year, but how with
recurrence of synptons since returning to full duty.”

On Cctober 1, 2001, Dr. Cooper planned additi onal
di agnostic testing and held the clainmant off work. Dr.
Cooper noted on Cctober 11, 2001: “On physical exam nation
today there is no change in his physical findings....The MR
I's unavail able for ny direct review. However, the
radi ol ogi st report with the Gadolini um study saw enhanci ng
scar around the nerve root, but no significant true disc
material was noted.” Dr. Cooper gave the follow ng
i npression: “S/P right L4-L5 hem | am nectony di skectony with
sonme residual |ow back and right |ower extremty pain. It
appears that he has been adequately deconpressed and there
is only some mild epidural scar present there.... W wl|

refer himto the Chronic Pain Cinic to see if they can get
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him sonme relief of his synptons. | see nothing surgically
t hat needs to be done.”

The cl ai mant began treating with a pain manager, Dr.
Calin A Savu, on Novenber 26, 2001.

Dr. Ron D. Schechter reported on Cctober 1, 2002, “M.
LeRoux is being seen at the request of his work conmp carrier
as a second opinion for evaluation of |ow back pain and
right |ower extremty pain....At this point I would
reconmend that the patient see a surgical spine specialist
for further work up and | agree with Dr. Savu’s thinking,
that I would anticipate that a spine surgeon woul d next need
to consider selective disc injections to see howit affects
his pain with the idea that he m ght be a candidate for a
possi bl e conpl ete di scectony.”

Dr. Savu perforned di scography on February 14, 2003 and
noted, “It is very likely he will need to undergo prol onged
physi cal therapy program which, if unsuccessful, would
require a serious consideration for chronic narcotic
treatment either p.o. or with an intrathecal system”

The claimant continued to follow up with Dr. Savu, who

stated on Septenber 4, 2003, “The recommendation for him at
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this time will consist of continuous nedical therapy and
wor k hardening for at |east six weeks. That should be done
on a part-tinme basis in conbination with part-tine
enpl oynent. At the end of those six weeks, | would
recormend a full evaluation of his capacity by a specialized
physi cal therapist. Based on that assessnment, we wll| be
able to decide in what capacity M. Leroux can continue his
enpl oynment and clearly define his restrictions if any would
be needed.”
Dr. John D. Brophy independently eval uated the cl ai mant

on Cctober 1, 2003 and gave the foll ow ng inpression: “1.
Resi dual back and | eg pain status post |unbar di skectony
Wi t hout radi ographic evidence of residual nerve root
conpression. 2. Probable distal right |ower extremty
venous insufficiency with resultant swelling and cutaneous
changes.” Dr. Brophy stated:

In my opinion, M. Leroux has undergone an

appropriate evaluation for his residual

post operative pain status post right L4-5

di skectony. In ny opinion, there is no indication

for surgical intervention. Fromthe standpoint

of his lunmbar radicul opathy and | unbar disc

surgery, | would suggest initiation of a serious
wei ght | oss program as well as begi nning an
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endurance exercise program Based on his

radi ographi ¢ studi es and physi cal exam nati on,
there is no objective reason why he coul d not
return to work at full duty if he desired to do

so. |If his physicians feel that work restrictions
are indicated, he should undergo a fornal
Functional Capacity Evaluation. | would suggest

tapering and di scontinuation of his narcotic
requirenent and initiation of a trial of anti-

I nfl ammatories. The standard rating for |unbar
radi cul opat hy status post |unbar diskectony is 10%
whol e body.

M. Leroux has a history of thronbophlebitis and
based on his nedical records, he has intermttent
swelling of the distal right [ower extremty.
Based on his evaluation today, | suggested foll ow
up evaluation through his prinmary care physician
or possible vascular specialist to determne if
further treatnent is indicated. Hs right |ower
extremty swelling and cutaneous changes are
unrelated to his lunbar herniated disc and | unbar
di skectony procedure, and may be the source of
some of his leg pain. It is also possible that
work restrictions are indicated for his vascul ar
probl ens.

The cl ai mant underwent a Functional Capacity Eval uation
on Novenber 3, 2003 and the followng [imtations and
conclusions were reported: “M. Leroux did not denonstrate
maxi mal or consistent effort so therefore his true
functional limtations remain unknown. He denonstrates the
ability to Material handle 15 I bs. in each hand. He

denonstrates poor tolerance to lifting fromfloor |evel and
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denonstrates an inability to performrepetitive stooping and

bending....Overall, M. Leroux denonstrates very

i nconsi stent effort. He denonstrates the ability to work at

| east at the Light category over the course of an 8 hour

wor kday. Until M. Leroux puts forth consistent effort on a

maxi mal basis, no further recomendati ons are appropriate.”
Dr. Savu informed the respondent-carrier on Novenber 7,

2003:

| received the two eval uations concerning M.
Leroux. They consist of Dr. Brophy's and M.
Byrd' s assessnents.

They confirmny thesis that M. Leroux may return
to work imediately at |least while restricting him
to light duties. A work hardeni ng program woul d
be very beneficial and | am convinced that he may
make significant progress.

Hi s di skogenic pain is unlikely to progress

rapi dly al though some slight |ong-term worsening
I's possible. On the other hand, an active
lifestyle with a consistent exercise program has
been very beneficial for patients with severe

di skogeni ¢ pain who refuse to undergo fusion

surgery. | would like to neet M. Leroux and
share that information with himwhile encouraging
himto enroll in a work hardeni ng program and

hopefully progress froma light to a noderate or
even a full duty job description....

The claimant followed up with Dr. Savu on January 22,

2004:
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| was able to review the assessnent of M. Leroux
by functional testing centers. It reveals an
unreliable effort with inconsistent range of

noti on and positive non objective signs. In ny
opinion, this is a reflection of fear avoi dance
behavi or.

Hs light work category ability will enable himto
enroll in a part-tinme job which, in ny opinion,
shoul d be suppl enented by half-tinme work hardening
for at least two nonths. | encouraged M. Leroux
to continue his exercises aggressively and fully
cooperate with the work hardening effort. | also
tried to explain to himthat no perfect solution
can be achieved for his situation and | would
strongly encourage himnot to pursue any form of
long-termdisability as | think it would be
overall detrinmental, to his overall well being.
The perfect solution of part-time job conbined
with part-tinme work hardening for two nonths then
followed by a full-tinme enpl oynent would offer him
t he best bal ance of self-reliance, financial

i ndependence, and physical ability which are very
important factors in the long term success of
chronic pain patients. | amnot convinced M.
Leroux is very willing to foll ow ny advice

but at least for now that’s the best we can offer
him W wll be available to offer advice on an
as needed basi s.

Dr. Savu indicated on a formdated January 22, 2004
that the claimnt could resune |ight work.

The claimant testified that he worked three to four
hours on January 22, 2004:

Q And what conversation did you and M. Cossett
have at that tinme?
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A. He told ne that | didn’t have no nore |ight
work and no nore restrictions - that Darlings
didn’t have no nore work for ne - that | needed to
go hone....So, Calvin Busby wal ked me to the

door. ...

Q Okay, so did you understand yourself to be
fired as of January 22, 20047

A Yes, sir....

Q And when you applied for unenpl oynment
benefits, did Darling Store Fixtures object or
fight that clain®

No, sir....

Ho

A
Q w long did you recei ve unenpl oynment
benefits?

A Li ke four or five nonths.

Q Okay. During that four and five-nonth period
of time, did you apply for other jobs?

A Yes, sir....
Q \Were you ever offered a job?
A. No, sir.

The parties stipulated that the claimant “coul d not
have been permanently and totally disabled prior to January
22, 2004, the l|ast day that he worked.”

Gary CGossett, a human resource nmanager, testified for

t he respondents:
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Q Now, you’'ve heard M. Leroux acknow edge today
that after he came back to work or was rel eased by
Dr. Cooper to light-duty follow ng the 2000
surgery, various fornms of l|ight-duty were provided
to himby the conmpany?

Yes, sir.

A
Q And is that true?
A.  Yes, sir.

Q

) Is that L.A Darling’s policy with respect to
i njured workers?

A. In as much as we can, yes....

Q And you did that in M. Leroux’s case for
approximately how | ong before he was returned to
regul ar duty?

A.  From 2000 until Novenber of 2003.

Q So, approximately three years, you' re just
finding light stuff for himto do and paying hima
full salary - is that correct?

A Yes, sir....

Q I n Novenmber ‘03, what did his job
cl assification change to?

A. Metal Forner in Departnent 275, Plan B

Q And that’s - that is a regular job
cl assification?

A. Right, that’'s a regular job classification...

Q Didyou termnate himon [January 22, 2004]~?
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A. No, sir, | did not...

Q Was he eventually allowed to go hone?

A.  Yes, sir, he was.

Q \What - did he ever get termnated by L. A
Darling Conmpany?

A Yes, sir....Sonetinme in January, 2005. It

woul d have been a year following the start of his
nmedi cal | eave

Q Okay. So, it was fully a year after the | ast
ni ght that he worked there that he was actually
term nated by the conpany - is that correct?

A Yes, sir....

Q As far as L. A Darling Conpany was concer ned,
did the conpany have a job available from M.
Leroux within restrictions related to his back?
A.  Yes, sir.

Q And specifically, it was that job handling -
working with the T5012 parts?

A.  Yes, sir, in our opinion, yes...
Q And that’s the job that you personally
observed M. Leroux doing on January 22" of 2004,
t he ni ght he conpl ai ned he couldn’t conti nue
wor ki ng?
A.  Yes, sir.

A pre-hearing order was filed on Cctober 11, 2005. The

cl ai mant contended that he was permanently and totally
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di sabl ed. Respondent No. 1 contended that the clai mant had
not sustained wage-loss disability resulting froma
conpensabl e injury; Respondent No. 1 contended that work was
made avail able to the claimant which the claimant decli ned.

The administrative |aw judge found, in pertinent part:
“When the clainmant’s age, education, permanent restrictions
and [imtations are considered, the evidence preponderates
that he has suffered a | oss of earning capacity or wage | oss
disability in the amount of 55%in excess of his anatom cal
impairnment as a result of the August 18, 1998, conpensabl e
injury.”

Respondent No. 1 appeals to the Full Conm ssion.

1. ADJUDI CATI ON

Ark. Code Ann. 811-9-522(b) provides:

(1) I'n considering clains for permanent parti al

di sability benefits in excess of the enployee’s
per cent age of permanent physical inpairnent,

t he Workers’ Conpensati on Conm ssion may take into
account, in addition to the percentage of

per manent physical inpairnment, such factors as the
enpl oyee’ s age, education, work experience, and
other matters reasonably expected to affect his or
her earning capacity.

The adm nistrative | aw judge found in the present

matter, “Wen the clainmant’s age, education, pernmanent
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restrictions and limtations are considered, the evidence
preponderates that he has suffered a | oss of earning
capacity or wage loss disability in the amunt of 55%in
excess of his anatom cal inpairnment as a result of the
August 18, 1998, conpensable injury.”

The Full Comm ssion finds that the clai mant proved he
was entitled to wage-loss disability in the amount of 20%
The claimant is only age 48 and he has a hi gh school
education. The claimant has a varied work history
consi sting al nost exclusively of manual |abor. Follow ng
the claimant’s conpensable injury in 1998, the clai mant
underwent a di skectony in 2000. Dr. Cooper, the treating
surgeon, assigned an 8% anatom cal inpairnment. (The
respondents do not appeal the administrative |aw judge' s
determ nation that the claimant sustained a 10% anat onm ca
i mpai rment.)

Dr. Cooper assigned permanent work restrictions for the
claimant, that is, a 30 pound weight limt with no
repetitive lifting or twisting. W recognize that the
respondent - enpl oyer provided |ight work duty for the

claimant for approximately the next three years. By QOctober
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2003, Dr. Brophy could find “no objective reason why he
could not return to work at full duty if he desired to do
so.” The Conm ssion has the authority to accept or reject a
medi cal opinion and the authority to determne its probative
val ue. Poulan Weed Eater v. Marshall, 79 Ark. App. 129, 84
S.W3d 878 (2002). In the present matter, we are unable to
el evate the findings of Dr. Brophy over the opinion of the
treating surgeon, Dr. Cooper. There is no indication of
record that Dr. Cooper ever renoved the permanent work
restrictions he placed on the claimnt. Moreover, the 2003
functional capacity evaluation indicated that the clai mant
could performlight work, not full duty work. Finally, Dr.
Savu i ndicated on January 22, 2004 that the claimant could
performlight work, not full work duty.

The claimant is a 48-year-old nanual |aborer with
per manent work restrictions and only a high school
education. The record does not indicate that he can perform
his previous regular work duties for the respondent-
enpl oyer. The evidence al so denponstrates, however, that the
claimant is not notivated to return to work. This |ack of

notivation i npedes our assessnent of the claimnt’s |oss of
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earning capacity. City of Fayetteville v. Guess, 10 Ark.
App. 313, 663 S.W2d 946 (1984). The instant clai mant does
not appear interested in performng even |light work duty.

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
finding as nodified. W find that the clai mant sustai ned
wage-|l oss disability in the amount of 20% The claimant’s
attorney is entitled to fees for |egal services pursuant to
Ark. Code Ann. 811-9-715(Repl. 1996). For prevailing in
part on appeal to the Full Conm ssion, the claimnt’s
attorney is entitled to an additional fee of two hundred
fifty dollars ($250), pursuant to Ark. Code Ann. 8§11-9-
715(b) (2) (Repl . 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe Majority

opi nion which reduces the claimant’s entitlenment to wage-

| oss benefits from55%to 20% The Majority’s sole reason
for reducing the anmount of wage | oss appears to be based on
the finding that the claimant is not notivated. However,
after a de novo review of the record, | find that the record
does not show that the claimant is unnotivated to return to
work. Rather, in nmy opinion, the claimant is a notivated

i ndi vi dual that has worked throughout his adult life and
continued to work even after the time of his admttedly
conpensabl e injury.

Additionally, | note that the claimant’s injury
was substantial and that the claimant continues to require
ongoi ng treatnent and nedication for treatnment of his
condition. \When considered in conjunction with the nedical
records showing that the claimant will be restricted to
performng light duty work in the future, and in conjunction

with the claimant’s testinony that he was di scharged due to
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his physical inability to performthe assigned work and that
he | ooked for work to no avail, | find that he is entitled
to wage | oss benefits greatly in excess of that awarded by
the Majority. As such, | would have affirmed the decision
of the Adm nistrative Law Judge and nust now respectfully

di ssent.

The Majority asserts the claimant is not notivated

to return to work; however, in my opinion, the evidence
shows the converse to be true. The claimant credibly
testified that he has worked since high school and provided
a long list of manual | abor which he perfornmed. Notably,
with the exception of the claimant’s absences related to the
instant injury, there appear to be no | apses in the
claimant’ s periods of enploynent. Additionally, the
cl ai mant and the respondent both admt that the clai mant was
willing to work after the instant injury for a period of
three years, which indicates his willingness to work and
directly refutes the Majority’s finding that the claimant is
not notivated to work.

In my opinion, it is apparent that even the
claimant’ s last job was not severed of his own accord.
Regar dl ess of whether the claimant quit or was di scharged,

it is evident that his separation occurred after the
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respondents refused to provide himwork that was within the
paranmeters of the clainmant’s physical restrictions, and
particularly within that of Dr. Savu that was issued on
January 22, 2004. Likew se, given the reason for the
separation, | cannot find that the claimant’s refusal to
performwork against his work restrictions was tantanmount to
bei ng unnotivated to return to work.

When reviewi ng the claimant’s testinony of the
events that occurred on his |ast day of work, a | ogical
consi stent occurrence of events is described. The claimnt
i ndi cated that he was experiencing pain and that he had to
see Dr. Savu. When he returned to work, he presented the
note to managenent. Not surprisingly, there is a doctor’s
note in the record which is dated January 22, 2004, which
was the claimant’s | ast workday. That note indicated that
the claimant was to work part-tine and that the work woul d
be light-duty work. The claimant indicated that when he
presented that note, he was told no nore light duty work was
avai l abl e and that he was instructed to go hone. In fact,
he was escorted to the door, which, in nmy opinion, indicates
that the separation occurred at that point.

| find the claimant’s testinony is entirely

consistent with the respondents’ assertion that they
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believed the claimant could return to full-duty work after
receiving the note fromDr. Brophy, indicating there was no
obj ective reason the clainmant could not return to work.

Li kew se, when considered in conjunction with Gossett’s
adm ssion that he told the claimant to go home and that the
clai mant did not conplete any FMLA papers, it is clear that
the clai mant was di scharged. Accordingly, | find the

pr eponder ance of the evidence shows the respondents were

di ssatisfied that the claimnt continued to conplain about
hi s physical condition, and when presented with the results
of the IME and FCE, sinply chose to sever the enpl oynent

rel ati onship rather than continue to provide |ight-duty

wor K.

In contrast to the claimant’s credi bl e testinony,
is the testinony of Cossett. Wile the respondents attenpt
to use CGossett’s testinony to assert that the clai mant was
not discharged, | find Gossett’s testinony was unclear, at
best. First, | note that Gossett indicated that while he
spoke with the claimnt on January 22, 2004 he did not
recall it well. Specifically, he indicated, “I don’t recal
t he exact conversation, but we did - after we went out and
| ooked at the job he was performng - we told Danny that he

could go hone if he couldn’'t do it.” Yet, curiously,
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Cossett asserted that the claimnt was to sonehow i nfer from
t hat conversation that he had not been discharged. | note
Cossett also admitted that the claimant never turned in
paperwork in order to take a nedical |eave of absence and
was unabl e to produce any docunentation that the clai mant
was drawi ng short-termdisability benefits or was on nedi cal
| eave.

Per haps the npbst persuasive testinony was
Cossett’s statenents regarding the claimant’s application
for unenpl oyment benefits. Gossett initially testified that
he becane aware of the claimant’s application for
unenpl oynment benefits in February 2004. However, he then
i ndicated that he did not becone aware of the claimant’s
application until preparation for the present case. Then,
he appeared to contradict hinself again and testified,

Like | said, in February | becane aware

of the fact that there was sone

confusion with what Danny’s status was.

Q February, 20047

A O 2004. There was communi cation

bet ween Brenda Cross, who is an HR staff

nmenber, Cassie Glnore, who is an HR

staff menber, and nyself. They were

goi ng back and forth on e-nmails, as far

as what Danny shoul d be - should he be

filing unenpl oynent, should he be

recei vi ng unenpl oynent, should he be
receiving TTD because of a workers conp
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claim or should he be off on short term

di sability.

In my opinion, this testinony illustrates that Gossett’s
testimony was contradictory and shows that the clai mant had
not sinply quit as the respondents contend.

Cossett also testified that he had no know edge of
whet her the claimant’ s request for unenpl oynment was
contested. He then testified that the conpany woul d usual |y
contest the receipt of such benefits when the worker
voluntarily quit. Wen confronted with the question of
whet her he had participated in the benefits being contested,
CGossett denied knowl edge of how unenpl oynment cl ains were
handl ed or being involved in the claimnt’s process. As
CGossett woul d have had direct know edge of the events
| eading to the claimant’s separation, it sinply seens
illogical that he would have no know edge or participation
in the claimant’ s request for unenpl oynent benefits.

Additionally, the record is clear that the
claimant’s last job as a hat fornmer was clearly outside of
the work restrictions provided by the enployer. In fact, |
note the Majority opines that the clai mant woul d be
physically unable to performhis past regular work duties

for the respondents. As such, even if the claimant did quit
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(a finding I do not nake), it is evident that the separation
occurred because the respondents were requiring the clai mant
to work outside the scope of that prescribed by his
physicians. At the tinme of discharge, the claimnt had been
gi ven several restrictions. Dr. Cooper had restricted him
fromlifting nore than 30 pounds, and fromtw sting or
bending. The claimant’s FCE indicated that he could
performlight work, which was work with a restriction of no
nore than 20 pounds, and no nore standing nore than 25 or 35
m nutes. Furthernore, on the day of the injury he was
instructed that he could only performpart-tinme, |ight-duty
work. Yet despite these restrictions, the respondents had
the claimant performng a full-duty position which required
himto either sit or stand for |long periods of tine. Though
the claimant admtted he could sit or stand and at wll, |
note that the claimant’s job duties would still have
required himto performa full-duty job despite Dr. Savu’' s
note indicating he should only work part-tine.

Additionally, | note that on the day of the
separation, the claimant did not sinply stop working.
Rat her, he returned fromthe doctor and gave a manager the
note with his restrictions. In ny opinion, this was an

obvious attenpt to try to allow the enployer to accomodate
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his physical restrictions. Additionally, | note that the
claimant returned to work that day, and did not |eave until
he was told to go hone unless he could return to full-duty
wor k, which was outside the paranmeters of his doctor’s
restrictions. Accordingly, | find that the claimant did not
voluntarily quit and is not unnotivated to return to work.
Utimately, in ny opinion, the record shows a
claimant that was notivated to return to work. This is
supported by the fact that the clainmant had a | ong history
of working in manual |abor before his injury, the fact that
he continued to work after his injury, that he attenpted to
| et the respondents accommobdate his restrictions on the day
of his separation, and by the fact that after the
separation, the claimant filed for unenpl oynent benefits and
represented he could work, and then applied for jobs to no
avail. Accordingly, | sinply cannot find that he was
unnotivated to return to work.

Even if one finds the clai mant was unnoti vat ed,

find that his entitlenment to wage-loss benefits should not
have been reduced. As noted by the Majority, the clai mant
was a high school graduate, but only had experience in

manual | abor. The claimant was restricted to only perform

light-duty work and was instructed to avoid bendi ng and
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tw sting, which would likely exclude himbeing able to
perform nost types of nmanual |abor. The claimnt al so

provi ded testinony that he attenpted to | ocate work after

his separation, to no avail, which indicates that he wll
likely be unable to replace his wages. Finally, | note that
at the time of the hearing, the claimnt was still on

narcotic pain nedication for his synptons. Accordingly,
when consi dering each of the above factors, | find that the
claimant is entitled to wage-1oss benefits as awarded by the
Adm ni strative Law Judge rather than that awarded by the
Majority.

For the aforenenti oned reasons, | nust

respectfully dissent.

SHELBY W TURNER, Conm ssi oner



