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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE C. BURT NEWELL,
Attorney at Law, Hot Springs, Arkansas.

Respondent No. 1 represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE TERRY
PENCE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed September 13, 2005. 

In said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
parties and subject matter of this
claim.
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2. Pursuant to the stipulations of the
parties and the record, the employment
relationship existed at all pertinent
times; the claimant suffered a
compensable low back injury February 25,
2004; her average weekly wage was
$420.00; and a Change of Physician Order
was entered January 24, 2005, changing
the claimant’s treating physician from
Dr. William Ackerman to Dr. Bud Dickson.

3. The Change of Physician Order dated
January 24, 2005, was not effective to
provide a new treating physician for the
claimant and, therefore, it is hereby
vacated and the claimant is entitled to
change physician to Dr. Thomas M. Ward,
who should now be considered her
treating physician.

4. The change of physician has been
controverted by the respondents and the
claimant is entitled to the maximum
attorney’s fee of $200.00, payable one-
half by the respondents and one-half by
the claimant, pursuant to Ark. Code Ann.
§11-9-715. 

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 13, 2005

decision of the Administrative Law Judge, including all
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findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.
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DISSENTING OPINION

I respectfully dissent from the majority

opinion finding that the Change of Physician Order from

the Commission dated January 24, 2005, was not effective

to provide the claimant a new treating physician

therefore it was vacated and the claimant was entitled

to a change of physician to Dr. Thomas M. Ward. Based

upon my de novo review of the record, I find that the

January 24, 2005, Change of Physician Order should be

upheld and that the claimant is not entitled to an

additional change of physician. 

The claimant was employed as a nursing

assistant when she sustained a compensable low back

injury on February 25, 2004. The claimant has remained

off work since February 25, 2004, despite her

physicians’ orders to return to work.

The evidence in the record demonstrates that

the claimant has a 17-plus year history of lower back

pain. Prior to the February 25, 2004, compensable

injury, the claimant had a L5-S1 laminectomy and

discectomy on October 21, 2003, for a herniated disc. On

December 3, 2003, the claimant’s neurosurgeon, Dr. James

M. Arthur, released the claimant to return to work on

December 8, 2003, with no restrictions. Even after
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undergoing back surgery, the claimant still complained

of right leg pain to Dr. Arthur on December 3, 2003. On

December 23, 2003, the claimant also complained of low

back pain to her personal physician, Dr. Thomas Hollis.

After the February 25, 2004, injury, the

claimant presented to the emergency room complaining of

pain in her lower back. She was diagnosed with lumbar

back pain and muscle strain. The following day, the

claimant presented to Dr. Michael K. Atta who assessed

the claimant with right sacroiliac joint strain. She was

released to return to work light duty on February 27,

2004. Dr. Atta ordered an MRI on March 2, 2004, which

revealed scar material about the right S1 nerve root and

some mild enhancement in the right sacroiliac joint

consistent with inflammatory change.

From February 26, 2004, to March 3, 2004, the

claimant saw Dr. Atta approximately seven times. During

that time, claimant complained of right hip and right

back pain, weakness in the right leg, and pain in her

right groin. Dr. Atta ordered the claimant to attend

physical therapy and he released the claimant to return

to work on a light-duty basis. The claimant was treated

during this time with analgesics, muscle relaxants,

physical therapy, and work restrictions. On March 30,

2004, Dr. Atta referred the claimant to Dr. Arthur for a
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neurological evaluation stating that “in view of the

fact that she really does not seem to have much

objective findings in her physical exam.”

The claimant first saw Dr. Arthur on April 7,

2004. Dr. Arthur noted that the claimant’s CT scan of

the lumbar spine with myelographic contrast revealed no

significant disc bulge or herniation, but did reveal

post-surgical right hemilaminectomy changes of L5-S1

with loss of disc space height. After conducting a

clinical examination, Dr. Arthur performed injections,

prescribed medicine, and ordered claimant to remain off

work until she was re-evaluated.

The claimant continued to see Dr. Arthur for a

total of ten times from April 7 through June 30, 2004.

Dr. Arthur conducted thorough examinations of claimant,

ordered physical therapy sessions, prescribed pain

medications and muscle relaxants, performed more

injections, and ordered the claimant to remain off work

until re-evaluation.

The claimant then saw Dr. William Ackerman on

July 20, 2004. Dr. Ackerman determined that the claimant

should be reaching maximum medical improvement soon with

respect to her compensable injury. He encouraged her to

walk, quit smoking, and conduct a home therapy program.

Dr. Ackerman referred the claimant to her fourth
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physician, Dr. Reginald Rutherford, for a clinical

evaluation. Dr. Rutherford ordered an EMG/nerve

conduction study, which was normal, and an MRI of the

lumbar spine, which revealed minor post-operative change

without evidence for recurrent disc herniation.

The claimant saw Dr. Ackerman a total of

eleven times between July 20, 2004, and December 30,

2004. Dr. Ackerman suspected that factors other than the

claimant’s injury may have been playing a role in her

perception of pain and her response to it. On November

2, 2004, Dr. Ackerman ordered the claimant to see a

neurophyschologist to determine if some underlying

psychological problems had a role in the claimant’s

healing.

Dr. Judy White Johnson, a clinical

psychologist, evaluated the claimant on November 2,

2004. Dr. Johnson concluded, after a review of the

claimant’s records and treatment, that “psychological

issues [were] playing a major role in sustaining her

physical complaints and recovery to an extent greater

than 50%.” Dr. Johnson determined that the claimant

needed to return to work “as quickly as possible.”

On December 30, 2004, Dr. Ackerman saw the

claimant and continued to suspect that depression or

other psychological factors were playing a significant
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role in claimant’s perception of pain and her response

to it. Dr. Ackerman noted that the claimant refused to

go back to work. At that visit, Dr. Ackerman concluded

that the claimant was at MMI and that she had zero

percent (0%) disability rating. He released the claimant

to return to work.

Subsequently, the claimant petitioned for a

change of physician, which was granted on January 24,

2005. Dr. Bud Dickson conducted an evaluation of the

claimant on March 1, 2005. Dr. Dickson concluded that

there were no objective clinical findings to suggest

that the claimant had not reached an “endpoint in her

healing.” He concluded that the claimant would not have

any additional permanent loss of physical function

associated with her injury. He also concluded that the

claimant had reached the end of her healing period and

that she could return to work. Dr. Dickson determined

that the claimant did not require additional treatment

for the strain/sprain of her back, but would only need

additional treatment for her pre-existing problems. Dr.

Dickson deduced that the claimant had a chemical

dependency problem, long-term depression problem, and

that her primary care needs to be psychiatric.

Ark. Code Ann. §11-9-514(a)(3)(ii)(Repl. 2002)

provides that the claimant has an absolute one time



Lamb - F404076 9

right to a change of physician. In the case of Wal-Mart

Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d 153

(June 25, 2003), the Court of Appeals held that where

the claimant has exercised his/her absolute, statutory

right to a one-time change of physician pursuant to Ark.

Code Ann. §11-9-514(a)(3)(A)(ii), the respondents must

pay for the initial visit to the new physician in order

to fulfill their obligation to provide adequate medical

services under the provisions of Ark. Code Ann. §11-9-

508. 

The claimant contends that she has not

exercised her one time right to a change of physician

because Dr. Dickson was under the impression that he was

only to do an independent medical evaluation of the

claimant. 

The claimant’s change of physician was granted

on January 24, 2004. This order was issued after the

claimant had been treated by six physicians for her

compensable strain/sprain of her back. All six of these

physicians conducted thorough examinations of the

claimant, made referrals, prescribed pain medications

and muscle relaxers, did numerous clinical examinations,

ordered physical therapy, performed injections and

ordered diagnostic testing. Dr. Dickson, after

conducting a thorough examination of the claimant
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concluded that the there was no clinical evidence

suggesting that the claimant had not reached the end of

her healing period. Ark. Code Ann. §11-9-514 does not

require that the respondents continue with medical

treatment because the claimant obtained a change of

physician. It merely provides that the claimant is

entitled to be examined by that physician. This is

precisely what happened with the claimant in this case.

She was examined by Dr. Dickson who determined that she

did not need any additional medical treatment. Dr.

Dickson concluded that the claimant had chemical

dependency problem, long term depression and that her

primary needs were psychiatric. The psychiatric problems

had absolutely nothing to do with the claimant’s

compensable injury. The claimant has been seeking

treatment for depression for many years which is

evidenced in the record. 

Although the Commission cannot consider

whether or not the claimant needs additional medical

treatment to be a factor in deciding whether or not the

claimant is entitled to a one time change of physician,

the Commission is entitled to determined whether or not

additional treatment is necessary after the claimant has

obtained that absolute one time right of change of

physician. In this case, the evidence demonstrates that
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the claimant received her one time right to change of

physician. It makes no difference that Dr. Dickson

concluded in his mind that it was an independent medical

evaluation. The claimant has received her one time

change of physician and is therefore not entitled to

another one. Accordingly, I would reverse the decision

of the Administrative Law Judge.

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion awarding the claimant another change of

physician.

_______________________________
KAREN H. McKINNEY, Commissioner 

   


