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Al G CLAI M SERVI CE,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED FEBRUARY 2, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE R THEODOR
STRI CKER, Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONOCRABLE JOSEPH H
PURVI S, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Admi nistrative Law Judge filed April 28, 2005. In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The stipul ati ons agreed
to by the parties at the
pre-heari ng conference
conduct ed on Decenber 8,
2004, and contained in a
pre-hearing order filed
that sanme date, are
her eby accepted as fact.
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2. Cl ai mant has not been
“made whol e”; therefore,
respondent is not
entitled to subrogation
fromthe third-party
settl enent.

3. Respondent is liable for
a controverted attorney
fee on the amount it
sought to recover -
$164, 941. 00.

W have carefully conducted a de novo revi ew

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe April 28, 2005
deci sion of the Administrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the

|lawful rate fromthe date of the Adm nistrative Law
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Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
amended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the anmount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion finding that the claimant was not made whol e by
the proceeds of the third party settlenment therefore,

t he respondents were not entitled to exercise their
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ri ght of subrogation. Based upon ny de novo review of

the record, |I find that the clai mant was nade whol e by
the third party settlenment. Therefore, the respondents
are entitled to their subrogation interest. The cl ai mant
has also failed to prove that the respondent is |liable
for a controverted attorney’s fee. Accordingly, the

deci sion of the Adm nistrative Law Judge shoul d al so be
reversed on this issue.

In my opinion, it appears that the clai mant
attenpted to outwit the Arkansas nmade whol e doctrine by
structuring his settlenment in such a way that on its
face appears that the claimant is not whol e. However,
when the wife's and children’s nonies are considered in
the total, the claimnt has been made whole. | am not
aware that West Virginia has a nade whol e doctrine that
applies to workers’ conpensation settlenents. However
Arkansas | aw shoul d be applied to all aspects of this
case.

The claimant is a resident of Canden, West
Virginia, and was enployed as a truck driver by the
respondent enpl oyer on Cctober 26, 2002, when he was
involved in a notor vehicle accident. A drunk driver
crossed the nedian of the road in the Pittsburgh,
Pennsyl vani a, area and struck the claimnt’s truck head

on. The claimant suffered severe injuries. Imediately
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foll owi ng the accident, the clainmant had surgery, and
stayed in a rehabilitation hospital for approximtely
si x weeks. The claimant returned hone in early Decenber,
2002, and is wheel chair bound. At the tine of the
accident the claimnt was 42 years ol d. The respondents
accepted the injuries as conpensabl e and have paid al
appropriate benefits, including indemmity in the anmount
of $45,734.00 and nedi cal benefits in the amount of
$119, 207. 00.

Wthin two nonths of returning home, the
claimant and his wife, Holly, separated. The clainmant’s
wi f e subsequently filed for divorce in May of 2003.
Holly testified that since their separation she and the
cl ai mant have not resumed living together as nan and
wife.

The claimant hired attorneys in West Virginia
to represent himin a third party action against the
ot her driver who was responsi ble for the accident. The
respondents pronptly gave notice of their intent to
preserve their subrogation interest. As part of the
process of trying to settle the tort action, the
claimant’s West Virginia attorneys prepared an anal ysis
of the economc |oss suffered by the claimant. This
report was prepared by Thomas Kline, NMBA, PhD, as well

as M. Antony Davis also a PhD in economcs. This report
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reflected that as a result of this accident, the
claimant had a total |oss of $1, 848, 408.00, which
i ncluded future nedical care.

On July 20, 2004, the claimnt and his
attorney in West Virginia settled their case with the
third party without ever filing suit. No prior notice
was given to the respondents in this matter. The third
party action was settled for the total sumof 3.35
mllion dollars. The Rel ease and Settl ement Agreenent
was executed by “Harold Knight and Hol |y Hannah Kni ght,
i ndi vidually and as husband and wi fe, and as parents and
nat ural guardi ans of Ashley N chol e Knight and Adam

M chael Knight, both mnors.” The settl enent agreenent
denonstrates that the clai mant was going to receive the
sumof 1.73 mllion dollars up front and woul d
subsequently receive $4,500.00 a nonth for 240 nonths.
He woul d al so receive seven (7) lunp sum paynents in the
amount of $50,000.00 in May of 2007; 2010; 2013; 2016;
2019; 2022; and 2025. The claimant’s wife was to receive
$236, 938.35. The two minor children were to receive
$470, 000. 00. After the cost of recovery, the clai mant
recei ved $1,479,068.98. It is of note that the clai mant
recei ved advanced paynents of approxi mately $100, 000. 00.

H's wife and children received approxi mately $50, 000. 00

each in advance paynents. | also note that the
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settl enent docunent in the record indicates one-third
was held out for subrogation which is required under
Arkansas |aw. This docunent indicates that the
respondent carrier paid $137,071.68, for nedical bills
incurred as a result of the Cctober 26, 2002, accident,
but agreed to accept $88,174.49 as paynent in full for
the satisfaction of a lien.

The respondents are now seeking to assert
their statutory subrogation rights against the
claimant’s settlenment. The claimant argued that the
respondents were not entitled to their statutory
subrogation rights because the clai mant has not been
made whol e. The Adnministrative Law Judge found that the
cl ai mant had not been nmade whol e and the respondents
were not entitled to their subrogation interests. The
Adm ni strative Law Judge al so awarded the clai mant a
statutory attorney fee based on the entire anmount of
i ndemmity and nedi cal benefits already paid. The
respondents filed an appeal to the Full Conm ssion.
After conducting a de novo review of the record, | find
that respondents are entitled to their subrogation
interests as clai mant has been nade whol e by his
settlement. | also find that the award of attorneys’
fees on the entire anmount of uncontroverted and al ready

pai d nedical and indemity benefits should be reversed.
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Arkansas | aw requires that the nade whol e
doctrine be applied in wrkers’ conpensation cases. The

sem nal case is General Accident |nsurance v. Janes,

wherein the Arkansas Suprene Court found that the

cl ai mant nust be nade whol e before any subrogation
rights of the third party would attach to a settl enent
with respect to workers’ conpensation cases.
Specifically, the Court determ ned that Ark. Code Ann.
8§11-9-410 (Repl. 2002) which grants a statutory lien to
enpl oyers or carriers for conpensation benefits paid and
to be paid by them agai nst proceeds recovered froma
third party on account of an enployee’s injury, does not
apply if the claimant is not made whole as a result of
the recovery fromthe third party. The Court further
held that the insurer’s lien was not an absolute |ien
because any settlenent with a third party was subject to
court approval. Subsequently, in the case of Phillip
Mrris USA v. Janes, cited supra, the Court found that

the “nmade whol e” doctrine was not abrogated by Act 796
of 1993. In Janes, the Court stated that when an insurer
receives the notice and hearing it is entitled to, its
lien rights are not abrogated.

The few cases in Arkansas whi ch have appli ed,
t he made whol e doctrine to workers’ conpensation cases

do not provide guidance as to how to determ ne whet her
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an injured party has been made whol e when the case is
settled without a lawsuit even having been fil ed.

Mor eover, these cases are distinguishable on their facts
fromthe present case. First, the sem nal case on this

i ssue, which first applied the nade whol e doctrine to

wor kers’ conpensation case was Ceneral Accident v.

Jaynes 343 Ark. 43, 33 S.WBd 161 (2000), In Jaynes
unl i ke here, the claimant had filed a awsuit and the

i nsurer had intervened. Wien the case settled for policy
[imts which were well below the benefits already paid
by the workers’ conpensation carrier, the circuit judge
made a determ nation that the claimant had not been nade
whol e. Thus Jaynes gives no guidance as to how to
determ ne whet her a conprom se settlenent in an anbunt
well in excess of the benefits paid, as here, nmakes a

cl ai mant whole. One thing is for sure, the anount

recei ved by the claimant here, whether the Comm ssion
considered the total to be $2,595, 735.65 or 2, 388, 273. 00
is well in excess of the $164,941.00 paid by the
respondents thus far. It is also well in excess of the
$1, 848, 408.00, that the claimant’s own experts held was
t he anobunt needed to nmake the clai mant whol e.

Travelers Ins. Co. v. O Hara, 350 Ark. 6,

84S.W3d 4 (2002), also dealt with the made whol e

doctrine in a case where the clainmant settled his claim
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against the third party tortfeasor. There, the injured
party filed a nmedical nalpractice lawsuit in which the

i nsurance carrier intervened to protect its subrogation
interests. After a jury verdict in favor of the clai mant
was rendered in the amount of $77,302.03, the trial

court granted a notion for a newtrial on the basis of
that the jury’'s award of damages was i nadequate. The
case was then appeal ed and affirned. Follow ng remand,
the claimant and the tortfeasor entered into a

settl ement agreenent whereby the claimnt agreed to
accept $225, 000.00. The agreenent specifically included
all clains the claimnt could assert against the third
party, and also provided that it was intended to include
settlenment of any clainms that the insurer sought to
enforce as a workers’ conpensation subrogation |ien.
Further, the agreenent provided that it was not intended
to “settle around” the insurer, and stated that both the
claimant and tortfeasor would contend that the insurer
was not entitled to any lien on the proceeds of the
settl enent because the claimant had not been made whol e
by the amount of the settlenent. After a hearing, the
trial court found that the $225, 000.00 woul d not make

t he cl ai mant whol e, and deni ed subrogation. No
information is provided in the case fromwhich it can be

ascertai ned on what basis the circuit court based its
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finding that $225,000.00 woul d not nake the cl ai mant
whol e. Nor does the Settl enent Agreenent here purport to
i nclude settlenent of clains of the insurer, and it
proclains no intention not to settle around the insurer.
In fact, the insurer is not even nentioned in the

Settl ement Agreenent.

In Phillip Mrris v. Janes, the court added

the claimant’s wife' s $300, 000. 00 she received in the
settl enent back into the cal culation of whether or not

t he cl ai mant was nade whol e. Al though the Court found

t he cl ai mant was not nmade whol e, the case is instructive
as the interpretation of the | aw and what shoul d be
considered in the total for determ ning whether or not a
claimant i s rmade whol e

In Jerrell Yancy v. B&B Supply, Court of

Appeal s (Sept. 21, 2005), the court found that the
cl ai mant was not made whol e. The cl ai mant nade the
statenent that: “even if we added the anount awarded to
his wife, $10,500.00, to the total amount, it would not
exceed the total anmount the jury had determ ned as

Yancy's damages.” This case denonstrates to ne that the
claimant’s wife's settlement proceeds unequivocally
needs to be included in the total. This case al so
utilizes a formula for determ ning whether or not a

person i s made whol e:
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Under Ark. Code Ann. § 11-9-410,
enpl oyers or workers' conpensati on

i nsurance carriers have a statutory
| i en agai nst proceeds recovered from
athird party for the injury
sust ai ned by the enpl oyee. However,
that right is not absolute; rather,
the insurer's lien right against an
insured's settlenent with a third
party is subject to a court's
approval after the carrier has been
af forded an opportunity to be heard.
S. Cent. Ark. Elec. Coop. v. Buck,
354 Ark. 11, 117 S.W3d 591 (2003);
see also Gen. Accident Ins. Co. V.
Jaynes, 343 Ark. 143, 33 S.W3d 161
(2000); Phillip Morris USA v. Janes,
79 Ark. App. 72, 83 S.W3d 441
(2002). An insured's right to be
made whol e takes precedence over an
insurer's right to subrogation, and
an insured nust be fully conpensated
before the insurer's right to
subrogation arises. Buck, 354 Ark.
at 18, 117 S.W3d at 595. Therefore,
the insurer's right to subrogation
arises only in situations where the
recovery by the insured exceeds his
or her total anobunt of danages
incurred. Id., 117 S.W3d at 595.

Qur suprene court has stated that

"the precise neasure of

rei nbursenent is the anount by which
the sumreceived by the insured from
the [third party], together with the
i nsurance proceeds, exceeds the |oss
sust ai ned and t he expense incurred
by the insured in realizing on his
claim" Franklin v. Heathsource of
Ark., 328 Ark. 163, 168, 942 S.W2d
837, 839-40 (1997); see al so Buck,
354 Ark. at 20, 117 S.W3d at 597.

The court's analysis in Buck is

illustrative of howto apply the
formula. In Buck, the claimant was
removing a linmb froma power |ine
for his enployer when he was hit by
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a car driven by a third party. He
recei ved workers' conpensation
benefits in the anount of $21,979. 33
(nmedi cal expenses and | ost wages).
The cl ai mant subsequently filed a

| awsuit against the third party for

| ost wages, nedical expenses, and
pain and suffering. The conpensati on
carrier intervened asserting its

ri ght of subrogation. The jury found
t he clai mant had sustai ned damages
of $80, 000, but the jury reduced the
award by forty percent because of
the claimant's contri butory
negl i gence and awarded t he cl ai mant
$48, 000. The court found that the

cl ai mant had not been made whol e and
applied the formula in the foll ow ng
way:

Here, the jury determ ned that [the
claimant] incurred danages of

$80, 000. He actually received a

j udgnent of $48,000. Fromt hat

j udgnment anount, costs and
attorneys' fees totaling $21,973. 22
must be deducted, |eaving $26,026.78
in settlenent proceeds. This anpunt
conbined with the $21, 979. 33 t hat
[the claimant] received in
conpensati on benefits totals
$48,006.11. dearly this amount does
not exceed the damages incurred by
[the claimant]. Assum ng ar guendo
that the jury did take into account
the $21,979.33 paid by [the
conpensation carrier], [the

claimant] still incurred $58, 020. 67
i n non-rei mbursed | osses; thus, the
judgment of $48,000 is still less

than the damages incurred by [the
claimant] .

Ark. at 20, 117 S.W3d at 597.

In all the published Arkansas cases to date,

lawsuit was filed and the carrier was afforded an

a
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opportunity to be heard or the carrier intervened in the
action. In this case, however, there was no proceeding
in which the carrier could intervene. I would note in
this case presently before us, there was also no court
approval of the settlenment. No | awsuit was ever filed
against the third party tortfeasor on behalf of the
claimant, his wife, or children. Rather, the claimwas
settled prior to any |legal action being filed.

Therefore, there was no |l egal action existing into which
t he respondents could intervene to protect their
subrogation interests as set forth by Arkansas | aw
Further, the respondents were not involved in any
negotiation of the settlenent ultimtely consunmated,
and had no know edge of the settlenent between the
claimant and the tortfeasor until well after the fact.

It is ny opinion that there was an abrogation of the
carrier’s lien right because the carrier was not

af forded notice and an opportunity to be heard until
this case was brought before the Comnr ssion on the made-
whol e issue. Furthernore, there appears to have been an
attenpt by the claimant, the claimant’s wife, and their
attorneys to insure that the claimant received the
structured settlenent in such a way that would not all ow

himto be made whol e.
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The cl ai mant acknow edged, in his testinony
bef ore the Conm ssion, that the third party settl enment
entered into was in the total anpunt of $3.35 million.
Since no actual suit had been filed, no separate clains
wer e advanced on the part of the claimant, his wife or
children, and no findings were made by a judge or jury
as to amount owed, either to the claimant, his wfe or
children. Therefore, the division of the proceeds anong
and between the clainmant, his wife and his children are
arbitrary divisions and are based solely on deci sions
made by the claimnt. No evidence was introduced to
support any of the amounts attri buted and di sbursed to
the claimant’s wife or his children. The Caimant’s wife
in her deposition admtted that the anpunt she received
was strictly based upon her agreenent with the clai mant.

Based sol ely upon the claimant’s deci sion, he
el ected to share sonme of the settlement with his wife
and children. The claimant was not obligated to do this,
nor are the anounts he chose to give based upon any
objective criteria or basis. The clai mant coul d have
chosen to keep for hinself an amobunt equal to the anpunt
t he econom st says he was entitled to or sone other
amount, but the claimant chose not to do so. In ny
opi ni on, the respondents’ subrogation rights should not

be quashed by the clainmant’s unil ateral decisions. For



Kni ght - F212722 16

the claimant to mani pul ate the settl enent disbursenents
so as to |l eave hinmself a portion that falls below his
al | eged “made whol e” anmount shoul d not be accept ed.

The only court approval of the settlenent is
that portion which affects the claimnt’s m nor
children. It appears West Virginia |law requires that an
attorney ad |item be appointed to represent the interest
of the claimant’s two m nor children. Therefore, the
court was required to grant perm ssion to settle the
claimfor the | oss of parental consortium The Court
approved that portion of the settlenent. However, this
settl ement was based upon the children’s | oss of
parental consortium |n Arkansas, no such cause of
action exists.

According to ny research, all of the nonies
given to the claimnt and wife should be included in
cal cul ati on of whether the clai mant was nade whol e. The
claimant and his wife are divorcing. In Arkansas, al
property acquired by either spouse subsequent to
marri age becones marital property, unless it is
specifically excepted by statute. Ark. Code Ann. §9-12-
315(b) (61) provides:

For the purposes of this section,

“marital property” neans al

property acquired by either spouse
subsequent to the nmarriage except:
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* * %

(6) benefits received or to be
received froma workers
conpensation claim personal injury
claim or social security claim
when those benefits are for any
degree of permanent disability or
future nedi cal expenses;

Therefore, a settlenent from personal injury
claim as in this case, would be included in the narital

property. In the case of Liles v. Liles, 289 Ark. 159,

711 S. W 2d 447 (1986), the husband’ s personal injury
settlenment did not fit within any of the exceptions to
marital property enunerated by the statute. The husband
in the Liles case received a settlenent under the Jones
Act prior to the divorce. He subsequently managed to
keep his wife fromreceiving any of noney with the help
of his attorney. The Court affirned a | ower Court’s
finding that the original property settlenent should be
set aside because it was based on fraud. The wife was
gi ven additional property. However, in this case the
wi fe's divorce settlenent should be included in the
whol e amount when making a determ nation to whether or
not the clai mant was nade whol e.

Arkansas does recogni ze | oss of consortium
clainms for spouses. However, the claimnt and his wife

are divorcing. Therefore, her claimdies with the filing
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of the divorce action which she filed in May of 2003. In
the case of Lewis v. Row and, 287 Ark. 474, 701 S.W2d

122 (1985), the Suprenme Court defined consortium as,
“a word derived from Latin neaning fell owship, society,
and cooperation; inlawit is the right to each other’s
conpany, affection, and aid of the other in a conjugal
relation.” The Court went on to state that husbands and
wi ves have a right to damages for |oss of consortium but
Arkansas does not recognize that a mnor child has a
claimfor |oss of consortiumwhen a parent is injured.
The law is well settled that a wife's | oss of
consortiumclaimfor injuries sustained by her husband

is a derivative claim See, e.g. Smth vs. State Farm

Mut. Auto. Ins. Co., 252 Ark. 57, 477 S.W2d 186 (1972);

see also, H saw vs. State Farm Mut. Auto. Ins. Co., 353

Ark. 668, 122 S.W3d 1 (2003). Consortium nay be
generally defined as the confort, society, affection,
servi ces, and other indefinable elenents reasonably
expected fromthe injured person; damages for | oss of
consortiumdo not include the personal inconvenience of
the claimant, nor do they include matters such as pain
and suffering, |oss of wages, nedical expenses and ot her
damages personal to the injured party. Loss of
consortiumis difficult to neasure in dollars and cents,

but the recovery for |loss of consortium should be
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dictated by reason and justice. Mssouri Pacific

Transportation Co. v. Mller, 227 Ark. 351, 299 S W 2d

41 (1957). See Johnson Tinber Corp. v. Sturdivent, 295

Ark. 622, 752 S.W2d 241 (1988). In Johnson, the court
found that the wife was entitled to | oss of consortium
in the anmount of $500, 000.00. Specifically in that case,
the jury awarded $750, 000. 00. The Suprenme Court found,
on appeal, that the anount of the danages was infl uenced
by passion. The claimant’s wife testified at the trial
that she sat by her husband’s bed at night and cried
until she could not cry anynore. Most of her testinony
al so concerned the care and services that she rendered
to the claimant. The court found that the award for | oss
of consortiumwas based partly upon matters included in
t he husband’s recovery and not properly enbraced wthin
t he consortium The claimant in that case was confined
to a wheelchair, wore diapers, was fed through a funnel
in the opening in his stomach, was incapable of a
conjugal relationship, would probably never regain bowel
and bl adder control, had severe speech inpairnment, and
consi der abl e brai n damage.

I n Johnson, the Suprenme Court found that the
amount of the award of $750,000.00 by the jury was
i nfluenced by passion and if the wife would enter a

remttitur of $500,000.00, that judgerment woul d be
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affirmed. O herw se, the case would be renmanded for a
new trial on the question of damages for her |oss of
consortium The Court went on to explain that damages
for loss of consortiumdo not include the personal

i nconveni ence of the claimnt. Nor do they include
matters such as pain and suffering, |oss of wages,

nmedi cal expenses and ot her damages personal to the
Injured part. Specifically, this case went to the Court
on this issue of the excessiveness of the verdict. The
Court stated, “the excessiveness of a verdict nust be
considered on a case by case basis and each nust be

exam ned on its own facts. Breitenberq v. Parker, 237

Ark. 261, 372 S.W2d 828 (1963).

Al t hough loss of consortiumis difficult to
measure in dollars and cents, recovery for such | oss
shoul d be dictated by reason and justice. Wite v.
Mtchell, 263 Ark. 787, 568 S.W2d 216 (1978). The Court
considered the propriety of an award for |oss of

consortiumin Mrrison v. Lowe, supra, where the trial

court had reduced the jury verdict from $100, 000.00 to
$30, 000.00. In affirmng the reduction of the award, the
Court pointed out that the record is reviewed de novo on
appeal to determ ne whether the anount of the judgnent
shocks the conscience of the court. Consortium awards

have often been reduced because the jury considered
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matters included in the spouse recovery. See, e.qg.

Schept mann v. Thorn, 272 Ark. 70, 612 S.W2d 291 (1981).

There was sone questioning by the respondent
carrier’s attorney at Holly's deposition that indicates
that she had an ulterior notive. She denied it. However,
we can only speculate as to why the claimnt allowed her
to have 11.10% of the claimant’s settl enent proceeds.
When added to the children’s portion, this is a net
total 33.3%of the settlement proceeds. The claimant is
getting a divorce fromhis wife. Wiat did he give up or
get in return for the noney that he gave her? That
guestion remai ns unanswer ed.

This is a Arkansas Wrrkers’ Conpensation case,
therefore, it should be anal yzed under Arkansas |aw as
opposed to West Virginia | aw. Al though the settl enent
of fer and agreenment was entered into in West Virginia,
the applicable law with respect to whether or not the
wor kers’ conpensation carrier has an ability to recover
fromthe settlenent depends on Arkansas |aw. Arkansas
| aw does not recogni ze | oss of consortiumfor children.
Therefore, the $470,000.00 that the claimant paid to his
chil dren shoul d be put back into the bottomline.

In my opinion, the divorce action by the
claimant’s wife should negate any | oss of consortium

claimthat she would have. When the clainant’s w fe
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filed for divorce, that cause of action died. | would
note that she filed for divorce prior to the settlenent
being finalized. West Virginia |law all ows | oss
consortiumfor children as well as spousal consortium
Arkansas |aw only provides for spousal consortium
Therefore, the wife’s claimfor |oss of consortium and
t he anbunt of agreed upon noney that she received should
be added back into the settlenent to nake a
determ nation of whether or not the claimnt was nade
whole. The claimant’s wife is not going to be there at
all and based upon her own testinony has not even |lived
with the claimant since January of 2003. Wen you put
t hose nonies back into the net proceeds, it is very
clear that the claimant was nmade whol e and t he
respondents should receive their lien.

When this case is analyzed using the factors

in Buck, supra, it is clear the clai mant has been made

whol e. Further, no judicial body or tribunal has nade
any findings of fact as to what conpensation the
claimant, his wife or children were entitled to receive
for the claimant’s injures. Again, the anmount the

cl ai mant now cl ai mrs was needed to nake himwhole is
sinply what the claimant woul d have presented had he
been in front of a judge or jury. This never occurred

because the claimant, on his own volition, determned to
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settle his claim For himto now come forward and state
that the anobunt he agreed to accept did not “nake him
whol e”, in ny opinion, is disingenuous. H s acceptance
of the agreed to anount is his tacit agreenment that the
anount was sufficient. There is no hint that he accepted
t he amount he di d because of sonme cap beyond which he
coul d never recover. Rather, the anount accepted is the
result of negotiation and conprom se made in |ight of
and with due consideration of the risks inherent in a
trial and an evaluation of |ikelihood of success.

None of the cases dealing with the application
of the nmade whol e doctrine to workers’ conpensation
cases assist in the analysis of this case. There is
absolutely no authority that stands for the proposition
that a claimant is not nmade whol e sinply because he says
he is not, which is essentially the case here. This is
not a case where the amount recovered is but a snal
portion of the amount already received in workers’
conpensati on benefits. Rather, this is a case in which
the claimant, unilaterally negotiated a substanti al
settlenment, then unilaterally divided the anobunt with
his estranged wife and children in a fashion so as to
permt himto make an argunment that he was not nade

whol e.



Kni ght - F212722 24

The claimant has offered insufficient proof to
establish that he has not been nmade whole for his
injuries by virtue of his third party settlenent. The
claimant’s acceptance of the $3.35 million shows that
this anount was sufficient, and | can only presune
accepted after weighing litigation risks. In nmy opinion,
the claimant’s unil ateral decisions regarding the
di vi sions and di sbursenents of the settlenent to his
fam |y menbers cannot be sanctioned as a way to def eat
t he respondents’ statutory subrogation rights. No
| ogi cal basis exists to support the clainmant’s portion.
The claimant’s wife has no claimfor |oss of consortium
because she is divorcing him H s children, under
Arkansas |aw, have no claimfor |oss of consortium His
request to defeat the respondents subrogation claim
shoul d have been deni ed. These portions the clai mant
unilaterally gave to his estranged wife and chil dren
shoul d be included in the cal cul ati on of determ ning
whet her or not the clai mant was rmade whol e.

Al t hough the settlenent woul d be considered a
portion of the marital estate during the divorce, we are
not privy to any information regarding the divisions of
the marital estate. One can only presune the clai mant
and his wife negotiated the distribution of the third

party settlenent as part of the divorce. Wth regard to
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the claimant’s future nedi cal expenses, these future
expenses were w thout question used by the clainmant’s
own expert econonmists to arrive at the anount of the
cl ai mant’ s damages. Wthout the respondents being able
to take the statutory credit against two-thirds of that
settlenent for those same nedical bills for which they
have responsibility, the claimant in essence wll
recei ve paynent for those damages twice. This is the
very thing that subrogation exists to prevent. Sinply
put, | find the clainmant has been rmade whol e and the
respondents are entitled to their subrogation |ien.
Therefore, | nust dissent fromthe majority’s affirmance
of the Administrative Law Judge’s deci sion.

| also find that the award of attorney’s fees
to the claimant’ s attorney should be reversed. The
claimant’ s nmedi cal and i ndemmity benefits have never
been controverted by the respondents. The respondents
accepted the claimant’s injuries as conpensabl e and paid
benefits accordingly. Specifically, the clainmant has
recei ved $45,734.00 in indemity benefits and
$119,207.00 in nedical benefits. Even if the claimant’s
attorney was entitled to receive attorney’s fees on
t hese anmounts, a finding which | do not nake, the
amendnents to 811-9-715 in 2001 specifically state that

the claimant’s attorney is only allowed to receive fees
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on controverted indemity benefits. It specifically
excludes attorney’s fees being cal cul ated based upon
medi cal benefits.

In making the attorney fee award, the
Adm ni strative Law Judge based his decision on the Ful

Conmi ssion opinion in MDonald v. Logan County, Ful

Comm ssion Qpinion filed June 17, 2004 (F103875). In
that case the Conmm ssion deternined that a respondent
was |iable for a controverted attorney’s fee based, in
part, on the anount it sought to be reinbursed fromthe
proceeds of a third party settlenent, stating:

As noted by claimant’s attorney in
claimant’s brief to the Comm ssion,
any way you | ook at it, respondent
is trying to take away $11,111.12 in
benefits fromclaimant. Accordingly,
respondent has controverted
claimant’s entitlenent to these
noni es and, therefore, owes an
attorney’ s fee based thereon. See
Cleek v. Great Southern Metals, 335
Ark. 342, 981 S.W2d 529 (1998).

Apparently, the Adm nistrative Law Judge interpreted
this Commi ssion’s holding in McDonald as being that when
a respondent unsuccessfully asserts its subrogation
rights, the anount it sought for reinbursenent via
subrogation is deenmed controverted, regardless of

whet her those benefits had ever been chall enged before.
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In my opinion, this result is contrary to the statutes
and logic. Ark. Code Ann. 811-9-715 provides in part:

(A)(a) (A Fees for legal services

rendered in respect of a claimshal

not be valid unl ess approved by the

Workers’ Conpensati on Comm ssi on.

(B) Attorney’'s fees shall be twenty-

five percent (25% of conpensation

for indemmity benefits payable to

the injured enpl oyee or dependents

of a deceased enpl oyee. Attorney’s

fees shall not be awarded on nedi cal

benefits or services except as

provi ded in subdivision (a)(4) of

this section.

Attorney’'s fees, pursuant to 811-9-715, are
not to be cal cul ated based upon nedi cal benefits paid.
The injury in MDonald occurred prior to the anmendnent.
Therefore, attorney’s fees cannot be awarded on the
medi cal benefits paid to the claimant ($119, 207.00).

More inportantly, such an interpretation is
not supported by the very case cited by this Conmm ssion

I n McDonald, as support. In Ceek v. Great Southern

Metal s, the benefits were found to have been
controverted fromthe outset. Therefore, an attorney’s
fee was proper on those controverted benefits. In ny

opi nion, nothing in the Ceek case indicates that the
act of sinply seeking statutory subrogation rights deens
t he amobunt sought for reinbursenment as “controverted”’

for purposes of awarding attorney’s fees. This



Kni ght - F212722 28
rationalization penalizes respondents for seeking its
statutory subrogation rights. This is clearly not the
i ntent of the Arkansas Wirkers’ Conpensation Act.

The argunent that the Conmm ssion’s decision
regarding attorney’s fees in MDonald was affirnmed by

the Court of Appeals in Logan County v. MDonal d,

S.W3d ___, 2005 W.768659 (Ark. App., 2005) does not
support the reasoning that the anount sought to be
rei nbursed via subrogation is “deened” to be
controverted. Wiile it is true that the award of
attorney’s fees was affirned by the Court of Appeals in
McDonal d, that decision did not even touch on the issue
before the Conm ssion at this juncture. This is shown by
the fact that the Court in in MDonald, only nmade
reference to the fact that the respondent had argued
agai nst wage-| oss benefits above the claimnt’s
I mpai rnment rating. The Court appropriately recogni zed
that this situation was a true controversion of those
benefits. In nmy opinion the affirmance of the fee award
by the Court of Appeals in MDonald, was strictly based
upon the actual controversion of wage-loss benefits. In
this case, there was never a controversion of any
benefits.

The right of an insurer, to assert its

subrogation rights and seek rei nbursenment fromthe
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proceeds of a third party settlenent is granted pursuant
to Ark. Code Ann. 811-9-410. Nowhere in that statutory
schene is it set forth that a respondent has to pay an
attorney’s fee of 25% of the anount it seeks through
subrogation should such a claimfail, particularly where
benefits were never controverted in the first place.
Accordingly, | find that the award of an attorney’'s fee
I's erroneous. Therefore for all the reasons set forth
herein, | mnust respectfully dissent fromthe majority

opi ni on.

KAREN H. MKI NNEY, Comm ssi oner



