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JOHN H. KEYS, JR.,
EMPLOYEE CLAI MANT
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DEPARTMENT, EMPLOYER RESPONDENT

PUBLI C EMPLOYEE CLAI M5
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OPI NI ON FI LED JANUARY 24, 2006

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE STEVEN R MNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE W LLIAM L. WHARTON
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned.

CPINLON  AND ORDER

The respondents appeal and the cl ai mant cross-appeal s
an admnistrative |aw judge's order and opinion filed March
3, 2005. The adm nistrative |aw judge found that the
cl ai mant proved “the purchase of a hand controll ed,
wheel chair accessible suitable van by respondents is
reasonabl e and necessary.” The adm nistrative |aw judge
found, “the nursing services of three hours per day paid at
the rate of $11 per hour is reasonable and necessary for

care associated with the claimant’s injury.” After
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reviewing the entire record de novo, the Full Comm ssion
affirnms the opinion of the adm nistrative |aw judge.
. H STORY

The parties stipulated that there was a conpensabl e
injury on April 20, 1979, and that the clainmnt was
permanently and totally di sabl ed.

Terry Kee testified that he owned Arkansas Conversion
Center. M. Kee's testinony indicated that the clai mant
owned a 1991 Ford van, and that “it is not refurbishable
(sic). | mean, you will spend a whole | ot nore noney trying
to get it refurbished than you would getting the man
sonmet hing el se and start over again. | nmean, you are going
to have it back in there every few days even after you
refurbish. | nmean, when they are wore out, they are wore
out.”

Doris Taylor, an adjuster for the respondents,
testified that she assuned the claimant’s file in January
2000. Ms. Taylor testified, based on her research, that
“there was a van bought in July of 1991 for $7,000. In
ot her words, a check was cut to M. Keys for $7,000, and
t hen he bought the van with the noney. And the file

indicated that the circunstances of that transacti on was, he
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needed a van, the cost to convert the van to make it
wor kabl e for himwas going to exceed the price of this van
that M. Keys had | ocated on his own, is the way I
understand it. He located it through, | think, this
gentl eman that was here earlier, M. Kee, and they worked
out a deal on this van. And so, the case manager at the
ti me made the decision that, although our position is we
don’t purchase vans, that that is not our obligation, in
that particular case, it was nore cost effective to go that
route than to, you know - it didn’'t make any sense to do it
otherwise, in other words. It was just an agreenent that
was done at that time. There wasn’'t any intent to establish
a pattern of buying vans, but it was an exception for that
particul ar circunstance.”
The claimant testified on direct exam nation:
Q But let’s tell the Judge, actually, about your
medi cal condition, and kind of how it changed in
the spring of 2003, and what kind of procedures
you went through, and how that affected you?
A. Ckay. | had a double anmputation April 10,
2003; and as a result of the double amputation,
had a blood clot and it caused a heart attack
April 13t", 2003. Then, April 2379 2003, | had a
triple bypass. So | got out of the hospital
May 9'", and went hone. And everything changed.

| had to have a lot nore care fromny wfe taking
care of nme. Worknmen's conp was paying for a
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nurse, but | had nmade an agreenment with workers’
conp.

Q Go ahead and tell the Judge about what you are
basing this nursing service on.

A, Wrknen' s conp was paying a nurse two hours a
day, $90 an hour, so that was 1260 a week. And I
made a deal with worknmen's conp, at the tine

ny wife wasn’t working, if y all would pay her
hal f that amount, 630 a week, that would be |ike
having a nurse 24 hours a day instead of just two
hours a day at a set tinme, because you need, the
condition | amin, you are |liable to need a nurse
one hour, then two hours | ater need her again,
then it m ght be four hours and need her again,

i nstead of just one hour in the norning and one
hour in the evening....

Q ©Ddthey, in fact, pay 630 a week to your wfe
for a period of tinme?

A.  Yeah, they paid ny wife 630 a week for several
nonths....Then, later on, she dropped it down for
sonme reason, why | don’'t know....

Q Now, do you know when she dropped that anount
down, or did you recogni ze any change or any
change in the anmount of care your wife was
providing to you?

A.  None whatsoever. She is still giving ne the
same amount of care, if not nore.

. W need to talk about this care, and make sure
that the Judge knows. | mean, is this just |ike
heating up a can of soup or is this sone kind of
nmedi cal treatnment? Tell the Judge what she was
doi ng after you canme hone.

A.  She would assist ne getting in and out of bed
and out of mny wheelchair; in and out of the
shower; she changes ny catheter for ne; any
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medi cations | need; as far as doctoring pressure
sores or anything like that, she does that; she
hel ps me with ny bath; just any nedi cal
assistance, like a transfer. The wheelchair

al ways wants to roll a little bit, so | just have
her hold the chair while | transfer. Any nedi cal
assi stance, she does it for ne. So they don't
have to pay the high price of sending a nurse at
$90 an hour. Sone days it is a lot nore hours;
some days it is less. But it is hard to put an
exact amount on a daily average...

Q Have you seen any decrease in the anmount of,
guess, nedi cal service your wife has provided
since you cane hone in May of 2003?

A. Have | seen any decrease?
Q Decrease, yes.

A. No, no decrease....She is taking care of ne
nor e.

Q o ahead and tell the Judge what kind of van
you have got and how nany m | es and what condition
It is in?

A. The van is a ‘91 Ford Van 250. It has got
189,000 mles onit. The top is |eaking. The
power door openers don’t work right. The

wheel chair lift is not dependable. The power seat
I s about wore out. And just the van in general is
breaki ng down occasionally. It needs a tune-up
real bad now. ...

Q Are you having any problens with the engi ne or
air conditioner or transm ssion?

A. The air conditioner doesn't work at all. The
transm ssion, | have already had overhaul ed once,
and it is still giving ne problens. A |ot of
things don't work onit. It is just old and wore
out .
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Q GCkay. Can you afford a van, new or used, that
I s dependabl e?

A. No, | can't afford a van at all. Terry Kee
reconmended we get a 350 van, because the heavi er
duty van you get, the longer it will last....

Ms. Taylor testified that the respondents began payi ng
the claimant’s wife $11 per hour, 21 hours weekly, for
nur si ng services, begi nning Novenber 29, 20083.

The claimant’s wife, Beverly Keys, testified that she
began working 40 hours weekly at Dollar General Store
begi nni ng Cct ober 2004.

A pre-hearing order was filed on Novenber 22, 2004.
According to the pre-hearing order, the claimnt’s
contentions were, “1. Entitlenent to home inprovenents, a
van and proper conpensation for home health care.” The
respondents contended, “1. The respondents have agreed to
renodel the bathroom to renove the hot tub, and to take a
van and nake acconmmodations. 2. The respondents have al so
agreed to pay lodging for the clainmant during the
renodel i ng.”

The issues to be litigated were, “Entitlenent to hone
| nprovenents, a van, and proper conpensation for hone health

care.”
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A hearing was held on February 2, 2005. Beverly Keys,
the claimant’s wife, testified:

Q And going back to the services you provided
nore then in May, what kind of services are you
provi di ng today, and | guess since Novenmber of ‘03
t hrough t oday?

A Ckay. | still, I help himget dressed; | help
himtake a bath; he has a | ot of problens using
the bathroom | help himget up on the conmobde
chair and all that, but he has a | ot of problens
of, and | guess it is fromhis injury and
inactivity, of diarrhea, so he has tinmes that he
doesn’t realize that - he doesn’'t have the feeling
to know he is going to go to the bathroom so

have to come home and cl ean up di arrhea and help
him get a bath and change the beds and all that.
That has been a pretty chronic problemfor the

| ast, | guess, year now.

Q Anything else you do for himas far as the
condition and change the urine -

A. | change his catheter and | enpty the urine
bags and all that.

Q W gets all the nedical supplies and goes and
pi cks all that stuff up?

A | do....
Q How many hours on a day, tell the Judge, would

you say you actually do nedical - you know, for
his nmedi cal condition would you provide services?

A. It could be anywhere from | feel |ike, four
to eight hours a day, because it is constant. |If
he needs sonething in the night, I get up and do

that. A lot of times he has got to where he has a
| ot of pain and he gets cranps, and | have to, you
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know, massage that cranp or help himturn over.
Just a lot of different things....

The adm nistrative |aw judge found, in pertinent part:

4. The claimant has proven by a preponderance of
t he evidence that the purchase of a hand
controll ed, wheel chair accessible suitable van by
respondents i s reasonabl e and necessary.

5. The preponderance of evidence provides that
the nursing services of three hours per day paid
at the rate of $11 per hour is reasonable and
necessary for care associated with the claimnt’s
injury.

6. The claimant has proven ... that sonme hone
renovati ons are reasonabl e and necessary and these
i ncl ude: bat hroom renodel, w dened doorways, new
entrance door, hot tub renoved fromthe bedroom of
the hone, foundation work repaired in the hot tub
room sheet rock work repaired in the hot tub
room new flooring in the honme, repair of the wall
by the electric bed, closets rebuilt in the
bedroom either a cabinet for nedical supplies or
a closet for nedical supplies and cabinet doors in
the kitchen repl aced.

The respondents appeal the administrative |aw judge' s
finding with regard to the van. The clainmant cross-appeal s
the adm nistrative |aw judge’s finding with regard to
nursing services. W affirmon appeal and cross-appeal.

1. ADJUDI CATI ON

The cl ai mant sustai ned a conpensable injury on Apri
20, 1979. Therefore, the claimis governed by Ark. Stat.
Ann. 881-1311 (Repl. 1976), which statute provides:



Keys - C907639 9

The enpl oyer shall pronptly provide for an injured
enpl oyee such nedical, surgical, hospital, and
nur si ng services, and nedicine, crutches,
artificial linbs and other apparatus as may be
reasonably necessary for the treatnent of the
injury received by the enpl oyee....

The respondents are liable only for those nedical
services which are reasonably necessary. Deboard v. Colson
Co., 20 Ark. App. 166, 725 S.W2d 857 (1987). What
constitutes reasonably necessary nedical treatnent under
this section is a question of fact for the Comm ssion.
Meadors Lbr. Co. Et Al v. Wysong, 262 Ark. 425, 557 S.W 2d
395 (1977). The Workers’ Conpensation Act, as applicable to
the instant claim is highly renmedial and is entitled to a
i beral construction. williams Mfg. Co. v. Walker, 206 Ark.
392, 175 S.W2d 380 (1943). The Act should be accorded a
broad construction and doubtful cases should be resolved in
favor of conpensation. FElm Springs Canning Co. v. Sullins,
207 Ark. 257, 180 S.wW2d 113 (1944).

A.  Van

The adm nistrative | aw judge deternmined in the present
matter, “The cl ai mant has proven by a preponderance of the

evi dence that the purchase of a hand controlled, wheel chair

accessi bl e suitable van by respondents is reasonabl e and
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necessary.” The Full Comm ssion affirms this finding. W
find that purchase of such a new van for the claimant is

“ot her apparatus as may be reasonably necessary for the
treatment of the injury received by the enpl oyee,” pursuant
to 881-1311. W note that the claimant has undergone a
doubl e anputation and underwent a triple bypass surgery as a
result of the anmputation. The claimant is in fact
permanently and totally disabled. M. Kee testified that
providing the claimant with a new physically appropriate
vehicle woul d cost |ess noney that attenpting to refurbish
the claimant’s 1991 van. The decision of the admnistrative
| aw judge is affirned.

B. Nur si ng Servi ces

The adm nistrative | aw judge found, “The preponderance
of evidence provides that the nursing services of three
hours per day paid at the rate of $11 per hour is reasonable
and necessary for care associated with the claimnt’s
injury.” The Full Comm ssion affirms this finding. Ark.
Stat. Ann. 881-1311 (Repl. 1976) requires that the enpl oyer
provi de nursing services for an injured enployee. The
Arkansas Suprene Court has recogni zed that a wi fe, under

appropriate circunstances, should be conpensated for such
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servi ces rendered her husband, especially when she has found
it necessary to | eave her enploynent to do so. Pickens-Bond
Const. Co. Et Al v. Case, 266 Ark. 323, 584 S.W2d 21
(1979), citing Dresser Minerals v. Hunt, 262 Ark. 281, 556
S.w2d 138 (1977).

The cl ai mant on appeal essentially argues that his wfe
is entitled to nore than $11 per hour, 21 hours weekly, a
total of $231 per week. The claimnt asserts that his wife
shoul d be paid $630 weekly. However, the Full Conm ssion
notes correspondence of record to the respondents from Dr.
Thomas S. Kiser, dated January 7, 2004:

| tal ked to Rebecca O son today and she reported
that you needed a nore specific nunber of hours
that she needs to spend taking care of M. Keys.
Due to his shoulder arthritis and difficulty with
transfers, she needs to help get himup first
thing in the norning and help with getting him
back to bed at night. On an infrequent basis, she
needs to hel p with managenent of his suprapubic
cat heter, bowel program and bathing which is not
done every day, so on sone days she nay need to
spend 4 hours and on other days 2 hours, but T
think an overall number or average time would be
about 3 hours daily, and this would be adequate
to meet his needs at the present time [enphasis
suppl i ed] .

The Full Commi ssion also notes that Ms. Keys testified
she was working full-time outside the honme, and was thus no

| onger providing full-time care to the claimant.
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Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’s
finding that purchase of a hand-controlled, wheel chair-
accessi bl e van by the respondents was reasonably necessary
pursuant to Ark. Stat. Ann. 881-1311. W also affirmthe
adm nistrative law judge' s finding that nursing services of
three hours per day, paid at the rate of $11 per hour, was
reasonably necessary for treatnent of the claimant’s injury.
The claimant’s attorney is entitled to the maxi numfee for
| egal services, pursuant to Ark. Stat. Ann. 881-1332 (Repl
1976). For prevailing in part on appeal to the Ful
Comm ssion, the claimant’s attorney is entitled to an
additional fee of One Hundred Dollars ($100), pursuant to
Ark. Stat. Ann. 881-1332.

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| respectfully concur in part and dissent in part

fromthe Majority opinion. Specifically, | concur with the
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Majority’s finding the claimnt should be entitled to a
purchased hand control |l ed wheel chair accessi bl e van.

However, | nust respectfully dissent fromthe portion of the
decision finding that the claimant is only entitled to three
hours of paid nursing services fromhis wfe.

The cl ai mant contends that he needs nore care than
that previously provided to himand argues that his wfe
quit her job after the respondent agreed to pay her $630 per
week. I n my opinion, the evidence supports the claimant’s
contention that his wife has to provide a nyriad of nedical
services for himand that those services take nore than
three hours per day to perform Specifically, I find that
t he respondent should be required to honor their initial
agreenment to pay the claimant’s wi fe $630 per week.

Ark. Stat. Ann. 81-1311 (Repl. 1976) required that
t he enpl oyer provide nursing services froman injured

enpl oyee. Pickens-Bond Const. Co. Et. al. v. Case, 266 Ark.

323; 584 S.W 2d 21 (1979). Further, at tines, enployers
have been hel d responsible to conpensate a spouse for

carrying for their spouse, particularly when the spouse had

to | eave enploynent in order to do so. Dresser Mnerals v.

Hunt, 262 Ark. 280, 556 S.W 2d 138(1977). Courts have
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further extended nursing services to include services
provi ded by a spouse that has no nedical training. Tibbs v.

D xie Bearings, Inc., 9 Ark. App. 150, 654 S.W 2d 588

(1983). However, nursing services constitutes nore than a

wife's ordinary care for a sick husband. Dresser; See

supra.

In the present case, the claimant is a double
anputee who relies on his wife to performmultiple health-
related services for him The claimant testified that his
wi fe hel ps himdress, hel ps himtake a bath, hel ps him get
on the commobde, changes his catheter, enpties his urine bag,
frequently cleans up diarrhea, picks up nedical supplies,
massages his cranps, and treats his bed sores. In ny
opi nion, these services go above and beyond the care that a
wi fe would ordinarily provide her husband. Furthernore, it
appears fromthe record that the enpl oyer does not dispute
that the claimant’s wife provides nursing services.

I nstead, it appears they are arguing that she does not
provi de nore than three hours of nursing services per day.

The Majority relies on the nedical report from Dr.
Ki ser which indicated the claimant needed three hours per

day in services. However, this note does not take into
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account that these services are not needed in a consecutive
time period. The claimant testified that his care was
sporadic in nature. He said, “...the condition | amin, you
are liable to need a nurse one hour, then two hours |ater
need her again, then it m ght be four hours and need her
agai n, instead of just one hour in the norning and one hour
in the evening.”

Li kewi se, the claimant testified that there had
been an increase in the anmbunt of care provided by his wife
since having his |legs anputated and said that he now has
problems with balance and falls. The claimant’s wfe
corroborated the claimant’s testinony and indicated that she
estimates spending four to eight hours a day caring for the
claimant. She also said that the claimant’s care was not
schedul ed and that in the past she has paid her niece to
care for her husband because she was unable to get to him
due to wor ki ng.

In my opinion, the claimant’s testinony that the
anount of care provided for her husband varies fromday to
day and that it is needed at unpredictable tines indicates
that the claimant needs to be available to care for her

husband for nore than three hours per day. The evidence is
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clear that at one point the claimant’s wife quit her job to
care for her husband and that this was anenable to Dr. Kiser
and the respondents. Since the reduction in paynment, the
claimant’s wife has been forced to seek outside enpl oynent,
and is only able to care for her husband at tinmes she is not
wor ki ng instead of the tinmes that her husband actually needs
care. 1In fact, she has been forced to pay relatives to care
for her husband while she is at work. G ven the nature of

t he services needed by the claimant and the sporadic nature
of the services, one can only presune that the clai mant
needs nore than three hours of care.

In conclusion, | find that the claimant’s wife
shoul d receive paynent in the amount of $630 per week, in
accordance with their prior agreenent. Therefore, | would
affirmthe portion of the Adm nistrative Law Judge’s
deci sion awarding the claimnt a van, and would reverse the
portion of the decision denying paynment for nursing services
in excess of three hours per day. For these reasons,
respectfully concur in part and dissent in part fromthe

Maj ority opi nion.

SHELBY W TURNER, Conm ssi oner
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Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur, in part with, and dissent,
in part from the nmajority’s opinion. Specifically, | concur
in the finding that nursing services of three hours a day at
the rate of $11 per hour is reasonable and necessary for
care provided by the claimant’s wi fe. However, | nust
dissent fromthe majority’s finding that the clai mant was
entitled to a hand control |l ed, wheel chair-accessible van. In
my opinion, the claimant has failed to nmeet his burden of
pr oof .

The claimant in this case was injured in 1979,
therefore the applicable statute is Arkansas Statute
Annot at ed 81-1311.

The enpl oyer shall pronptly provide for

an injured enpl oyee such nedical,

surgical, hospital, and nursing

servi ces, and nedi ci ne, crutches,

artificial linbs and ot her apparatus as

may be reasonably necessary for the

treatment of the injury received by the

enpl oyee. If the enployer fails to

provi de the services or things nentioned

in the foregoing sentence within a

reasonable tinme after know edge of the
injury, the Conm ssion may direct that



Keys - C907639 18

the injured enpl oyee obtain such service

or thing at the expense of the enployer,

and any energency treatnent afforded the

i njured enpl oyee shall be at the expense

of the enpl oyer.
Wen the | aw was anmended in 1993, anbul atory devices were
added to that section of the statute. A van would be
consi dered an anbul atory device. Arkansas Statute Annotated
8§ 89-1311 contains no such requirenent. It is clear that the
majority applied the new 1993 law to an old | aw case as the
claimant’s injury was in 1979. If the claimant had been

injured after July 1, 1993, it is clear, that based upon
Li berty Mutual Ins. Co., v. Chanbers, 76 Ark. App. 286

(2002), the claimant would be entitled to the nodified hand-
controlled van. The Chanbers court stated:

Section 11-9-508(a) was anended by the

1993 act and no longer ties "apparatus”

to medi cal services, but rather "other

apparatus as nmay be reasonably necessary

in connection with the injury received

by the enpl oyee."
Clearly, fromthe Court’s statenent in the Chanbers case,
apparatus was tied to nmedical services in Arkansas Statute

Annot at ed 89-1311. Because apparatus is tied to nedical
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services, it is clear that a van is not an apparatus that is
needed for nedical services.

Further, | find that a van is not reasonabl e and
necessary for the treatnent for the injury received by the
claimant. The van is clearly not for the treatnment of the
claimant’s injury, but is nmerely a way for the claimant to
get around.

Sinmply put, | cannot find that the claimnt is
entitled to the wheel chair accessibl e hand-controlled van.
Even if | were to find that the claimant was entitled to the
van, a finding | do not make, | would note that the clai nant
is not entitled to a brand new van at the respondent’s
expense. Al though there was testinony that the claimant’s
current van could not be refurbi shed because of the problens
and the age, it is apparent that there are used vans
avai | abl e that could be nodified for the clainmnt’s use.
Therefore, | respectfully concur, in part with, and dissent,

in part from the najority opinion

KAREN H. MKI NNEY, Comm ssi oner



