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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GREG Q LES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONORABLE CAROL WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Cl ai mant appeal s and respondents cross appeal an
opi nion and order of the Adm nistrative Law Judge filed
Decenber 2, 2005. |In said order, the Adm nistrative Law
Judge nmade the follow ng findings of fact and
concl usi ons of | aw

1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of this claim

2. The stipulations agreed to by the parties
are reasonabl e and are hereby accepted as
fact.
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3. The claimant has failed to prove by a
preponder ance of the evidence that the

exi stence and extent of her alleged | ow back
injury is established by nedical evidence
supported by objective findings.

4. The claimant has therefore failed to prove
by a preponderance of the evidence that she
sustai ned a conpensable injury to her | ow
back.

5. The claimant has proven by a preponderance
of the evidence that additional nedical
treatnment is reasonably necessary in
connection with the conpensable |eft-knee
injury.

6. The claimant has proven by a preponderance
of the evidence that she re-entered her
heal i ng period as of March 9, 2005, that she
remai ns i n her healing period, and that she
has not returned to work.

7. The claimnt has therefore proven by a
preponderance of the evidence that she is
entitled to tenporary total disability
benefits from March 9, 2005, through a date
yet to be determ ned.

8. The respondents have controverted al
benefits sought herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the

findings made by the Adm ni strative Law Judge are
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correct and they are, therefore, adopted by the Ful
Conmi ssi on.

The claimant all eges that she sustained a
conpensabl e | ow back injury that is governed by the
Arkansas Workers’ Conpensation Act, A C A § 11-9-101 et
seq. The claimant’s alleged injury is, indeed, an
injury that is covered by the Act; however, the clai mant
has failed to establish the el enents necessary to prove
a conpensabl e | ow back injury by a preponderance of the
evi dence.

We therefore affirmthe Decenber 2, 2005 deci sion
of the Admi nistrative Law Judge, including all findings
of fact and conclusions of |aw therein, and adopt the
opi nion as the decision of the Full Conm ssion on
appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Admi nistrative Law Judge's
decision in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. § 11-9-715 as anmended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
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(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing in part on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs in part and dissents in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| nmust respectfully concur in part and di ssent
in part fromthe Majority opinion. Specifically, |
concur with the portion of the Majority’s opinion which
finds that the claimant is entitled to additi onal
nmedi cal treatnment for her conpensable |eft knee injury
and awardi ng additional tenporary total disability
benefits. However, | nust respectfully dissent fromthe
portion of the decision finding that the claimant did
not sustain a conpensable | ow back injury.

The Majority, by adopting the decision of the
Adm ni strative Law Judge as their own, concludes that

the claimant did not sustain a | ow back injury shown by
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obj ective nedical findings. 1In supporting this
conclusion, they opine that the claimant’s only
objective finding of a back injury occurred in the form
of an x-ray performed nine nonths after the date of
injury. They go on to indicate that because of the

| apse of tinme between the injury and the x-rays show ng
straightening of the spine, there is not sufficient

evi dence to show a causal connecti on.

In my opinion, the evidence shows that the
clai mant suffered fromboth a back and knee injury as a
result of her fall. While there was a | apse of tine
prior to the x-rays being performed, | find the nedical
records and the clainmant’s testinony are sufficient to
relate the injuries shown by the x-rays with the
claimant’s fall in June 2004.

On June 28, 2004, the claimnt was di agnosed
with a hip contusion. Likew se, on July 7, 2004, she
presented with conplaints of pain in her knee and pain
t hat extended from her hip down into her foot. She also
i ndi cated that she had sone nunbness in her foot. The
doct or di agnosed the clainmant with, “1. Back pain,
possi bl e disk herniation. 2. Right knee pain, possible
meni scal tear.”

On July 14, 2004, the claimnt conpleted a

Form AR-N, and indicated that she had injured, “ny left
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knee up to hip.” The claimant was treated by Dr. Gati
on July 30, 2004. The report fromthat day indicates
that the claimnt presented with generalized pain in her
back, neck, and leg. The report also provides that the
clai mant continued to report a shooting pain in her |eg.
The cl ai mant was di agnosed with “1. Back pain, possible
sciatica. 2. Right knee pain with a normal MR .” The
doctor al so prescribed physical therapy for her back and
knee.

At that point the clainmnt was directed to see
t he respondent’s physician, Dr. D Orsay Bryant. Dr.
Bryant reconmended and perfornmed knee surgery on the
claimant. The claimant testified that she conpl ai ned of
back pain to Dr. Bryant; however, his notes fail to
reveal such conpl aints.

On February 11, 2005, the clai mant was granted
a change of physician back to Dr. Gati. A doctor’s note
fromDr. Gati, dated March 9, 2005, provides, “She is
having nore and nore trouble now with her back and pain
within her left knee. She reports that she gets
nunbness within her left leg and a shooting pain from
her back down her left leg.” The note also indicates,
“X-rays of her back show | oss of |unbar |ordosis with
significant straightening of the spine.” Once again the

cl ai mant was di agnosed with possible sciatica and di sk
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herniation. Dr. Gati recommended the claimant receive
an MRl of the claimant’s back and knee.

On May 2, 2005, Dr. Gati indicated that the
straightening of the clainmant’s spine was consi stent
with nuscle spasnms. He also indicated that when he
initially exam ned the claimant in July 2004, the
claimant submtted to a straight |leg test which caused
pain. Furthernore, when she returned in March 2005, she
continued to present with the sane conplaints and
continued to have the same pain when the straight |eg
test was perforned. The note further provides as
follows, “It is nmy belief, based on her original
conplaints a year ago, her nechani smof injury, and her
physi cal exam findi ngs, that she has probably had a back
injury as well as aggravation to her knee.”

The Majority denies the claimant benefits
based on the finding that she had no objective findings
to her |ow back until sonme nine nonths after the initial
date of injury. However, in nmy opinion, they fail to
gi ve appropriate weight to the medical records show ng
t he cl ai mant conpl ai ned of back pain imediately after
the accident. Likewise, in ny opinion, the Majority
fails to give appropriate consideration to Dr. Gati’s
opinion that the claimant’s back injury was causally

connected to her work-related injury in June 2004.



Jacobs - F407751 8

When the primary injury is shown to have
arisen out of and in the course of the enpl oynent, the
enpl oyer is responsible for any natural consequence that

flows fromthat injury. Jeter v. B.R MGnty Mech., 62

Ark. App. 53, 968 S.W2d 645 (1998). The basic test is

whet her there is a causal connection between the two

epi sodes. Bearden Lunber Co. v. Bond, 7 Ark.App. 65, 644
S.W2d 321 (1983). It is the Commssion’s duty to
determne if a causal connection exists between the

primary injury and any additional injuries. Wllianms V.

Prostaff Tenporaries, 336 Ark. 510, 988 S.W2d 1 (1999).

Wi | e nedi cal evidence is not required to show
a causal connection, clainmant nust show proof by a

preponderance of the evidence. Wal-Mart Stores. Inc. v.

VanWagner, 337 Ark. 443, 990 S.W2d 522 (1999).

It has | ong been recogni zed that a causal
rel ati onship may be established between an enpl oynent -
related incident and a subsequent physical injury upon a
showi ng that the injury manifested itself within a
reasonabl e period of tine followng the incident, is
logically attributable to the incident, and there is not
ot her reasonabl e explanation for the injury. Hall v.
Pittman Construction Co., 235 Ark. 104, 357 S.W2d 263
(1962).
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If the claimant’s disability arises soon after
the accident and is logically attributable to it, with
not hi ng to suggest any ot her explanation for the
enpl oyee’ s condition, we nay say w thout hesitation that
there is no substantial evidence to sustain the
Conmi ssion’s refusal to make an award. dark v.

O tenheiner, 229 Ark. 383, 314 S.W2d 497 (1958);

Johnson v. Little Rock School District, Full Comm ssion

Opinion filed April 4, 2002 (E700511 & F011921). But,
if the disability does not manifest itself until nmany
nmont hs after the accident, so that reasonable nmen m ght
di sagree about the existence of a causal connection

bet ween the accident and the disability, the issue
beconmes one of fact upon which the Commi ssion’s

conclusion is controlling. Kivett v. Rednond Co., 234

Ark. 855, 355 S.W2d 172 (1962).
The findings of the Adm nistrative Law Judge
on the issue of credibility are not binding on the

Comm ssion. Roberts v. Leo-Levi Hospital, 8 Ark. App.

184, 649 S.W2d 402 (1983); Linthicumv. Mr-Bax Shirt

Co., 23 Ark. App. 26, 741 S.wW2d 275 (1987). It is the
excl usive function of the Comm ssion to determ ne the
credibility of the witnesses and the weight to be given

their testinmony. Johnson v. Riceland Foods, 47 Ark.

App. 71, 884 S.W2d 626 (1994). Furthernore, the
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Commi ssion is not required to believe the testinony of
the claimant or other wi tnesses, but nay accept and
translate into findings of fact only those portions of

the testinony it deens worthy of belief. Morelock v.

Kearney Co., 48 Ark. App. 227, 894 S.W2d 603 (1995).

Additionally, the Comm ssion rmay not arbitrarily

disregard any witness’s testinmony. Swift-Eckrich, Inc.
v. Brock, 63 Ark. App. 118, 975 S.W2d 857 (1998).

In my opinion, the evidence shows that the
cl ai mant consistently conpl ai ned of back pain and was
di agnosed with such an injury alnost inmediately after
her accident. Wile there was a |apse in tine between
her work-related injury and the x-rays in March 2005,
t hat does not dispute the evidence indicating that the
claimant’s injury was directly related to her work.

On the date of injury, the claimant was
di agnosed with a contusion on her hip. Likew se, al nost
i medi ately after the accident, she presented with
synptonms consistent with a | ow back injury. As early as
July 7, 2004, the claimnt was diagnosed with having a
possi bl e di sk herniation, which |l ends credence to her
clai mthat she sustained a back injury while working on
June 28, 2004. Additionally, the claimant was given
physi cal therapy for treatnment of her back and until she

began treatnment with Dr. Bryant, the nedical records
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consistently indicate the claimnt suffered a back
i njury.

The respondents assert that Dr. Bryant’s notes
do not contain any notes regarding the claimant’s back
pain. However, it is apparent that the sole focus of
Dr. Bryant’'s treatnment was related to the claimant’s
knee injury rather than to her back. Wen considered in
conjunction with the claimant’s testinony that she
repeat edly conpl ained of pain in her back to Dr. Bryant
and the notes fromDr. Gati, indicating that the
cl ai mant repeatedly conpl ai ned of back pain and
ultimately diagnosing her with a back injury, I find
that the claimant’s back injury was causally related to
her work-rel ated fall

The claimant testified that she had no prior
hi story of having any back pain or condition. There is
no evidence to dispute that testinony. Additionally,
the only opinion given regardi ng whether the claimant’s
back injury was related to her work-related injury was
given by Dr. Gati. H s notes reveal that the clai mant
had t he same synptons when he initially treated her and
when the x-rays were performed in March 2005.

Addi tionally, he indicated that her x-rays would be
consistent with the existence of nuscle spasns, which

woul d constitute an objective nedical finding. Last, he
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concluded, “It is ny belief, based on her original
conplaints a year ago, her nechanismof injury, and her
physi cal exam findings, that she has probably had a back
injury as well as aggravation to her knee. | would

reconmend an MRl of her |unbar spine for further work-

up.

Since Dr. Gati was the physician initially
treating the claimant, | give great credence to his
opinion that the claimant’s back injury was directly
related to her fall in June of 2004. The only
explanation that the Majority gives for discounting his
opinion is that there was a | apse of tinme between the
time of injury and the tinme the x-rays were perforned.
However, the Majority fails to consider that the
cl ai mant consistently conpl ai ned of back pain, and was
di agnosed and treated for back pain by Dr. Gati.
Furthernore, when Dr. Gati gave his opinion on
conpensability, he was well acquainted with the
claimant’ s case and, in fact, was the physician that
initially treated the claimant for her back pain.
Accordingly, | find his opinion that the clainmnt’s
injury was directly related to her fall at work to be
convi nci ng.

In sum | find the nmedical records, the

claimant’ s testinony, and the opinion of Dr. Gati, al
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| ead to the conclusion that the injury revealed in the
March 2005 x-ray was directly related to the claimnt’s
fall on June 28, 2004. Accordingly, | nust respectfully

concur in part and dissent in part.

SHELBY W TURNER, Comm ssi oner

Comm ssi oner McKi nney concurs, in part, and dissents, in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| nmust respectfully concur, in part, with and
dissent, in part, fromthe majority’s opinion.
Specifically, I concur in the magjority’s finding that
the claimant failed to prove by a preponderance of the
evi dence that she sustained a |ow back injury at the
time of her conpensable knee injury. However, | nust
respectfully dissent fromthe majority’s opinion finding
that the claimant proved by a preponderance of the
evi dence that she was entitled to additional nedical
treatnent in connection with her admttedly conpensabl e
| eft knee injury, as well as, the finding that she re-
entered her healing period as of March 9, 2005, and was
entitled to additional tenporary total disability
benefits. In nmy opinion, the claimant has failed to neet

her burden her burden of proof.
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Enpl oyers nust pronptly provide nedi cal
services which are reasonably necessary for treatnent of
conpensable injuries. Ark. Code Ann. § 11-9-
508(a) (Repl . 2002). However, injured enpl oyees have the
burden of proving by a preponderance of the evidence
that the nedical treatnent is reasonably necessary for

the treatnent of the conpensable injury. Nornma Beatty V.

Ben Pearson, Inc., Full Wrkers’ Conpensation Conm ssion

pinion filed February 17, 1989 (C aim No. D612291).
When assessi ng whether nedical treatnment is reasonably
necessary for the treatnment of a conpensable injury, we
nmust anal yze both the proposed procedure and the

condition it is sought to renmedy. Deborah Jones v. Seba,

Inc., Full Wbrkers’ Conpensation Comm ssion Opinion
filed Decenber 13, 1989 (d aim No. D512553). Also, the
respondent is only responsible for medical services
which are causally related to the conpensable injury.

In my opinion, the claimant has failed to
prove by a preponderance of the evidence that she is
entitled to additional nedical treatnment. Ark. Code Ann.
811-9-508 requires enployers to provide such medi cal
services as may be reasonably necessary in connection

with the enployee’s injury. Air Conpressor Equipnent v.

Sword 69 Ark. App. 162, 11 S.W3d 1 (2000). The

Comm ssion has the authority to accept or reject nedical
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opinions, and its resolution of the nedical evidence has

the force and effect of a jury verdict. JimWlter Hones

Travelers Ins. v. Beard 82 Ark. App. 607, 120 S.W3d 160

(2003). Furthernore, it is well established that it is
wi thin the Conm ssion’s province to weigh all the
nmedi cal evidence and to determ ne what is nost credible.

M nnesota Mning & Mg. v. Baker, 337 Ark. 94, 989

S.W2d 151 (1999). The Conmi ssion is entitled to review
the basis for a doctor’s opinion in deciding the weight
and credibility of the opinion and nedi cal evidence.

Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72 S.W3d

560 (2002).
Dr. D Osay Bryant, a board certified
ort hopaedi ¢ surgeon, performed arthroscopic surgery on
the claimant’s knee. His records reflect continual
i nprovenent in the claimant’s condition after the
surgery:
The patient is doing better than before. She
stated that she was inproving in PT, but her
prescription ran out. The patient does require
two nore additional weeks of PT in order to
conpl ete her program She is wal ki ng much
better, and I’mquite pleased with that. At
the end of the two weeks, the patient will be
assessed for maxi mum nedi cal inprovenent.
On Novenber 24, 2004, Dr. Bryant rel eased the
clai mant and assessed her with a 4% whol e person

per manent anat om cal inpairnent rating.
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After receiving her release fromDr. Bryant,
the claimant resigned her job. The clainmant called M.
Cynt hi a Posey, personnel manager for the respondent
enpl oyer, to testify on her behalf. M. Posey provided
the follow ng testinony regarding the claimnt’s
resignati on and her personal observation of the clai mant
after the sane:

Q GCkay. But you have absolutely no nedica
docunent ati on sayi ng she was unable to perform
her job?

A. No.

Q And she didn’'t present you with anything
t hat day when she said, “Imresigning”?

A. No. she didn't.

Q Wen you had that conversation with her,
when she resigned in Novenber of 2004, did she
mention to you at all any probl ens associ at ed

wi th her back?

A. No.

Q Did she say anything to you to the effect

of, “you know, |’ve been trying to get

treatnment for my back and these doctors just
won't listen to ne”?

A | don’t recall

Anyt hi ng even renotely close to that?
No recol l ection of it.

Q
A
Q GCkay. Have you seen her at all since then?
A. | ran into her once at a funeral.

Q

Okay. When she was at the funeral, how | ong
ago was that, approximtely?
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A. Four or five nonths ago, naybe.
Q Was she using a crutch?
A. | didn't notice one.
Q

. Have you ever seen her using a crutch other
t han t oday?

A. No.

It is of note that the claimant used a crutch at the
heari ng but Ms. Posey had never seen her use one before
the hearing. Melissa Rainwater also did not see the
claimant use a crutch. Ms. Rainwater testified:

Q Were you involved when she cane back or was
rel eased to return to work in Novenber?

A. No. She net Cynthia Posey, and | got copies
showi ng where she was rel eased to go back to
wor k and chose not to.
. Did you ever receive any nedica
docunentation out there indicating that she
had any limtation or restrictions in her
activities after Novenber of 2004 - -
No.
O after she resigned?
No.
Have you seen her at all since then?
One ti ne.

When did you see her?

> O >» O >» O >

| saw her a few nonths ago at the Curves
exerci se pl ace.

Q Exercise, like where you go in and work
out ?
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A. Uh-huh (yes).
Q What was she doing there?
A. She was working out.

. WAs she using a crutch or crutches at that
time?

A |1 didn’t notice. But when she worked out,
she didn’t.

Q She was actually using the machi nes and
stuff then?

A. Yes.
* %
Q How |l ong ago was that, |I’msorry?
A. About six nonths ago.
Q Sonetinme |ast Spring?
A. Yes.

Mor eover, the persistence of pain is not
sufficient initself to extend the healing period or to
find that the claimant is totally incapacitated from

earni ng wages. Mad Butcher, Inc. v. Parker, 4 Ark. App.

124, 628 S.W2d 582 (1982). In ny opinion, the claimnt
has failed to prove that she is totally incapacitated
from earni ng wages. She chose to resign her job. The

cl ai mant has been di agnosed as havi ng nmaj or depressive
di sorder and unspecified nental retardation. Medical
records also reflect that she has been struggling with

her weight. Wile there m ght be other factors keeping
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the claimant fromworking at this tinme, it is certainly
for reasons totally unrelated to her left knee.
Therefore, after considering all of the
evidence, | find that the claimant has failed to prove
by a preponderance of the evidence that she is entitled
to additional nmedical treatnment and additional indemity
benefits for her admttedly conpensable |eft knee
injury. Therefore, for all the reasons set forth herein,
| nmust respectfully dissent fromthe majority opinion

awar di ng benefits.

KAREN H. MKI NNEY, Comm ssi oner



