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Deci sion of Adm nistrative Law Judge: Reversed, in part,
affirmed, in part, and nodified, in part.

OPI Nl ON AND ORDER

Respondent no. 1 appeals a decision of the
Adm ni strative Law Judge filed on January 25, 2006, finding

that the respondent carrier is liable for a 30% i npairnent
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rating to the claimant’s |l ower extremty. In addition, the
respondent no. 1 appeals the finding that the respondent
carrier is liable for additional tenporary total disability
benefits from Cctober 28, 2003, to May 4, 2005, with the
exception of the period of March 12, 2004 to May 25, 2004.
The cl ai mant cross-appeals the finding that the claimant has
failed to prove by a preponderance of the evidence that he
sust ai ned a conpensabl e back injury, and likewi se failed to
prove that he is totally and permanently di sabl ed,

regardl ess of his alleged back injury.

Qur carefully conducted de novo review of this
claimin its entirety reveals that the claimnt has failed
to prove by a preponderance of the evidence that he
sustained an inpairnment rating of 30%to his |ower extremty
as a result of his conpensable knee injury, and that he is
entitled to the tenporary total disability benefits as
awarded. Further, we find that the clainmant has failed to
prove by a preponderance of the evidence that he sustained a
conpensabl e back injury, or that he is totally and

permanent |y di sabled as a result of his conpensable injury.
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Therefore, we find that the decision of the Adm nistrative
Law Judge shoul d be and hereby is reversed in part, affirnmed
in part, and nodified in part.

First, the claimant has failed to prove by a
preponderance of the evidence that the April 26, 2002, worKk-
related incident was the major cause of the pernmanent
i npairment rating assigned by Dr. Bailey. Dr. Bailey
testified that, within a reasonabl e degree of nedica
certainty, the claimnt’s preexisting degenerative knee
condition was the major cause of his total knee replacenent
surgery and resulting inpairnment, as opposed to his Apri
2002, accident. Ark. Code Ann. 811-9-102(4)(F)(a) states
t hat pernmanent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause (nmore than 50% of the disability or inpairnment.

The claimant’s nedical history, as it pertains to
this claim is long and conplicated. Beginning with his nost
current injury, which is the subject of this claim on
April 26, 2002, the claimant, a precision mllwight,

slipped in sonme oil, which caused himto fall and hit his
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right knee on a platform The claimnt alleges that he
ultimately | anded on his back. The cl ai mant had been wor ki ng
as a mllwight for the respondent enployer for less than a
week when this incident occurred. The claimant first sought
nmedi cal treatnment for his alleged injuries on April 28,
2002, at Little River Menorial Hospital in Ashdown,
Arkansas. Hospital records of that visit indicate that the
cl ai mant was experiencing pain in his right knee down into
his foot. An x-ray of the claimant’s right knee reveal ed
severe multi-conpartmental osteoarthritis, with no acute
injury. The clai mant was seen again on May 21, 2002, at the
energency departnent of Morehouse General Hospital in
Bastrop, Louisiana, with conplaints of continuous knee and
groin pain. The claimant al so conpl ai ned of |ower, chronic
back pai n.

On June 5, 2002, the claimant was exam ned by
Dr. Sidney L. Bailey at the Orthopaedic Cinic in Mnroe,
Loui siana. At that time, Dr. Bailey assessed the clai mant
with thoracic strain/sprain, right knee contusion, and

preexi sting, post traumatic degenerative arthritis of the
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right knee. In his report of that exam nation, Dr. Bailey
st at ed:

We di scussed options at length. Due to

the length of time fromhis injury and

due to the fact that he has sone

i ngui nal -groin synptonms with previous

mul ti-1level instrunented | unbar fusion

woul d recommend EMS of the | ower

extremties and Utracet for pain.

The preexisting conditions to which Dr. Bail ey
referred in his report were prior knee and back injuries.
More specifically, the record indicates that the claimnt
underwent a right knee nedial meniscectony in 1976 in
Monroe, Louisiana. The record is devoid of further details
of this surgery. However, the claimant testified that he
injured his right knee in 1976 in a work rel ated acci dent
when a rung broke on a | adder that he was clinbing. The
claimant’ s knee injury required surgery, which was all egedly
performed by Dr. Hand. The claimant recalled that after
Dr. Hand perforned his knee surgery, he was off work for

approximately three to four nonths.

The record reveals that the clai nant sustained his
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first back injury on Novenmber 9, 1984, when his vehicle was
backed into by a garbage truck. The clainmant was originally
di agnosed with a lunbosacral strain as a result of that
injury. However, when the claimant’s synptons did not
subside with conservative treatnent, he eventually saw a
specialist in Shreveport, who in turn, referred himto
Dr. Bruce Razza, an orthopaedic surgeon in New Ol eans.

On June 11, 1985, the claimant underwent a
bil ateral |unbar |am nectony, foram notony, and
deconpression at level L3-4, with a right-sided discectony,
performed by Dr. Razza. By m d- August of 1985, the cl ai nant
was back at St. Charles General Hospital in New Ol eans,
conpl ai ning of | ow back and cervical pain. The clai mant was
di agnosed with rmulti-level cervical degenerative disc
di sease, for which on August 12, 1985, he underwent an
anterior cervical fusion at levels C4 through C6. Sonetine
after this second surgical procedure, the claimnt had
anot her autonobile accident, which was thought to have
damaged his cervical fusion. On August 20, 1986, the

cl ai mant was taken into surgery with Dr. Razza. Anobng ot her
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t hi ngs, the claimant underwent |unbar fusion fromL3 to the
sacrum posterol aterally, with rod placenent during this
pr ocedure.

Dr. Razza’s clinic report, dated August 13, 1987
reveals that the claimant re-injured his back and neck after
a fall at hone. In that report, Dr. Razza stated that the
cl ai mant conpl ai ned of constant, aching neck pain, with an
occasi onal sharp pain; constant soreness just below his
shoul der bl ades in the center; radiating pain down both
arnms, acconpani ed by weakness and nunbness; constant deep,

t hrobbi ng, dull | ow back pain, with radiating pain down both
| egs, especially the right; and, nunmbness, tingling, and
weakness in both | egs, especially the right. On August 24,
1987, the claimant underwent a fourth surgical procedure,
primarily in order to tighten his Luque rod. On August 31,
1987, the claimant underwent a surgical procedure to
evacuate a |unbar hematorma. In addition, the claimnt
underwent a right carpal tunnel release during that sane
procedure.

The claimant testified that he recei ved soci al
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security disability benefits from 1984 through the m d-
1990's. The record reflects that by 1997, the clai mant had
becone enpl oyed at the Canpbell Soup plant in Paris, Texas.
An energency roomrecord from MCui stion Regional Mdica
Center in Paris, Texas, dated March 4, 1997, reflects that
the claimant fell at work, landing on his right hip.
Contenporary views taken of the claimant’s | unbar spine
showed a fracture at the base of one of the screws at L3,
and a fracture involving the left side of S1. The reporting
radi ol ogi st was uncertain as to the etiology of these
fractures. Due to the claimant’s continuing | ow back and
neck pain fromhis March 4, 1997, fall at work, the clai mant
underwent further diagnostic studies. These studi es showed
post operative changes fromhis nultiple surgeries over a
decade prior, and extensive degenerative disc disease at
C6-7. In addition, these studies confirned fractures of two
of the claimant’s [ unbar pedicle screws.

Turning again to his nost recent work rel ated
accident, the clainmnt continued under the care of

Dr. Bailey for his knee problens. On June 17, 2002, an
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EMEZ NCV study of the claimant’s | ower extremties showed
normal results, with no evidence of neuropathy, myopathy, or
not or nerve root dysfunction.

An energency roomrecord from Mrehouse Ceneral
dated June 30, 2002, reflects that the claimant was invol ved
i n anot her autonobile accident on June 29, 2002.
Contenporary X-rays taken of the clainmant’s cervical spine
were normal, and the claimant was di agnosed with a cervical
strain as a result of that accident.

Due to the claimant’s continuing conpl aints of
right knee pain, Dr. Bailey ordered an MRI. This test, which
was conducted on August 15, 2002, reveal ed degenerative
arthritic changes within the claimant’s right knee. These
degenerative changes were nost prominent in the right nedial
conpartment, where a normal nedial nmeniscus was not seen
The radi ol ogi st stated that the neniscus “nmust be grossly
degenerative and torn”. Further, The claimant’s ACL could
not be eval uated, and was thought to be “chronically torn”
Dr. Bail ey reconmended debridenment of the claimant’s right

knee, but he recommended putting off total knee repl acenent
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as long as possible, due primarily to the claimant’s age.

On Septenber 18, 2002, the claimant underwent a
conprehensi ve exam nation by Dr. David Herbert. In his
report of that exam nation, Dr. Herbert concluded that the
cl ai mant has “severe physical inpairnent” due to
osteoarthritis and degenerative disc disease in the
claimant’ s | unbar spine; degenerative disc disease in the
claimant’s cervical spine; severe osteoarthritis in both
knees, with a history of instability in the right knee; and,
severe chronic obstructive |ung di sease. Concerning the
claimant’ s | unbar spine disease, Dr. Herbert stated that it
was “some of the nbst severe | have ever seen”. Regarding
the claimant’s prognosis, Dr. Herbert opined that the
cl ai mant’ s maxi mrum anmount of wal ki ng should be limted to 20
m nutes a day; his lifting should be restricted to 10
pounds; he should avoid bending, crawing, and clinbing
stairs; and, his sitting activities should be limted to
| ess than 2 hours per day. Finally, Dr. Herbert did not
expect any inprovenent in the claimant’s |unbar and cervi cal

spi ne di sease, or the severe arthritic condition of his
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knees.

During Cctober of 2002, the claimnt received
three Synvisc injections in his right knee, as prescribed by
Dr. Bailey. Wien further diagnostic testing reveal ed
herniations at L1-2 and L2-3, Dr. Bailey referred the
claimant to Dr. John Ledbetter, a pai n managenent
specialist, for lunbar injections.

Upon exam nation of the claimant on January 28,
2003, Dr. Bernie MHugh, Jr., of the Quachita Neurosurgery
Center in Monroe, Louisiana, opined that the clainmnt’s
fusi on hardware had failed, and he recomended that further
testing be done in order to evaluate the stability of the
claimant’ s | unbar spine. By February 6, 2003, Dr. MHugh
recommended that the claimant consider further deconpression
surgery at L2-3. In Decenber of that sane year,

Dr. Ledbetter reported that the claimant had broken his
opi at e mai nt enance contract, and was exhibiting signs of

opi ate addiction. Shortly thereafter, Dr. Ledbetter renoved
himself fromthe claimant’s care.

The cl ai mant was next seen by Dr. Bailey for his
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knee conplaints on March 5, 2003. Medical records reveal
that the clai mant was al so experiencing profound pul nonary
problens at that tinme. In his report of that exam nation,
Dr. Bailey noted pal pable crepitance in the claimant’s right
knee. Dr. Bailey diagnosed the claimant with post traumatic
degenerative arthritis, and he again opined that the
claimant woul d eventually need a total knee replacenent “at
some point”. By April 15, 2003, Dr. Bailey reported that the
cl ai mant had been successful in a snoking cessation program
and was ready to proceed with total knee repl acenent
surgery.

On April 17, 2003, Dr. MHugh reported that the
cl ai mant had been approved for |unbar deconpression surgery
at L2-3, which was perforned on May 28, 2003, and was
reportedly uneventful. In the neantinme, on April 28, 2003,
t he clai mant was eval uated by Dr. Donna Hol der, a pain
specialist. X-rays of the claimant’s right knee, as ordered
by Dr. Hol der, corroborated narrow ng of the nedial disc
space with significant findings of irregularities caused by

severe osteoarthritis. In addition, the clai mant showed
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synpt onms of | unbosacral and cervical radicul opathy, |unbar
facet and cervical facet joint arthropathy, sacroiliac joint
arthral gia, and chronic pain syndronme. Dr. Hol der prescribed
a pain managenent programfor the claimant, and advi sed him
t hat pai n nedicati on nonconpliance would not be tol erated.

On Cctober 26, 2003, Dr. Douglas Brown rated the
claimant with 30% i npai rnment of the body as a whole due to
his “difficulties and restricted notions”. Cervical/lunbar
nmyel ogram and CT scans were performed on January 28, 2004.
According to Dr. MHugh, these tests reveal ed significant
post operative changes and arthritis in the claimnt’s
cervical and |lunbar spines. Dr. MHugh did not reconmend
further surgery at that tine.

The claimant’s right knee continued to be
problematic, in that it was prone to “give way”, thus
putting the claimant at a higher risk of falling. In a
| etter dated March 10, 2004, Dr. Bailey wote that total
ri ght knee repl acenent surgery had becone necessary for the
claimant. Two days later, on March 12, 2004, the clai mant

was seriously injured in an autonobile accident in which his
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wi fe perished. Anmong other injuries, the claimnt sustained
a head injury fromthat accident, which left himin a cona
for 32 days.

On May 25, 2004, the claimant was eval uated by
Dr. Earl Peeples of OthoArkansas. The record reflects that
the claimant indicated to Dr. Peeples that his current knee
probl ens were caused solely by his accident of April 26,
2002. However, based upon the claimant’s radi ographic
studi es and physical exam nation, Dr. Peeples found no
evi dence of specific traumatic | esion that could be
separated from his degenerative changes. Further,
Dr. Peeples noted that the claimnt “could not give a
preci se description of the differences in [right] knee
following his incident of 2002”. In addition, Dr. Peeples
stated, “1 amunable to identify a specific injury to the
spine or to the knee.” Pointing out that a total knee
arthroplasty is an “el ective procedure”, he could not cal
it necessary in the claimant’s case. Dr. Peeples stated,
however, that he thought this procedure would be appropriate

for the claimant. I n conclusion, Dr. Peeples stated:
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| do not identify specific trauma for
whi ch additional treatnent is required.
[ The claimant] has a | ong history of
degenerative spinal disease and has

bi | ateral degenerative knee di sease and

| suspect will require treatnent for
t hese non-traumatic conditions in the
future.

Due to the claimant’s extensive history of
surgi cal procedures, Dr. Peeples could not accurately rate
his back inmpairnment. Although Dr. Peeples stated that he did
not believe a 30%inpairnment rating to the body as a whol e
for the claimant’s back woul d be “unreasonabl e”, he further
stated that he was uncertain if any percentage of this
rating was attributable to the work rel ated incident of
April 2002. Dr. Peeples stated that the clainmant’s knee had
not reached maxi mum nedi cal inprovenment, but added that “the
rating for a satisfactorily functioning total knee is
general |y about 25% of the involved extremty”. Dr. Peeples
opined that the claimant could return to light to sedentary
type enpl oynent activities.

I n August of 2004, the claimant was again

eval uated for cervical problens resulting fromhis
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aut onobi | e acci dent of March 2004. Anong hi s ot her
conplaints, the claimant was currently experiencing right-
si ded weakness. An MRl of the claimant’s cervical spine
showed what appeared to be traumatic injury at the base of
the claimant’s skull which seened to be causing sone
encroachnment of the spinal canal

On Septenber 29, 2004, the claimant underwent a
right total knee replacenent procedure. A pathol ogy report
fromthat procedure reflects that the claimant’s condition
was caused by degenerative changes consistent with
osteoarthritis. On May 4, 2005, in a letter to the
claimant’s attorney, Dr. Bailey offered the foll ow ng
opi ni on:

Al t hough [the claimant] did work seven

days a week, 12 hours a day, the anount

of posttraumatic degenerative arthritis

in his knee, which incidentally was

severe, had nost certainly been present

for many years although asynptomatic

until his April, 2002, injury. | know

this does not correlate with the

[claimant’ s] work history or history,

but agai n, degenerative changes of that

severe nature take many years to

devel op. Perhaps one m ght find sone x-
rays in the intervening period of tine
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t hat woul d docunent the sane.

In any event, | would rate [the
claimant] as a 15% of the whol e person
and 30% of the |lower extremty pernanent
i npai rment taken from Chapter 3, Page
85, Table 64 - AVA Gui de to Permanent

| mpai rment, 4'" Edition.

On June 16, 2005, Dr. McHugh offered a 28%
per manent physical inpairnment rating of the claimnt’s body

as a whole for his back condition using the 5" edition of

the AMA GQuides to the Eval uati on of Pernmanent | npairnent.

The deposition of Dr. MHugh was taken on
January 25, 2005. Dr. McHugh’s testinony was specific to the
cl ai mant’ s degenerative back condition. Dr. MHugh initially
testified that the claimant’s accident of April 2002,
exacerbated the claimant’s back condition, ultimtely
causing his need for further surgery. However, he later
agreed with Dr. Peeples’s opinion that nothing fromthe
April accident and ensuing nedical treatnent showed
obj ective or neasurabl e evidence of physical injury as a

result of that accident. Further, Dr. MHugh agreed and
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admtted that he did not find any evidence of acute trauna
when he performed surgery on the clainmant’s spine on May 28,
2003. “We found progressive degenerative changes is what we
found.” Stated Dr. MHugh, “W did not find acute traumatic
injury.” Dr. MHugh stated within a reasonabl e degree of
medi cal certainty that the claimant’s April 2002, accident
di d not cause his spinal stenosis, which in nost cases,
expl ai ned the doctor, is a degenerative process. Dr. MHugh
testified that the claimant’ s radi ographi c studies
denonstrate that the clainmant’s degenerative spine di sease
preexi sted his April 2002, injury.

The deposition of Dr. Bailey was taken on
Decenber 13, 2005. Dr. Bailey' s testinony was specific to
the claimant’s right knee condition. As previously
di scussed, Dr. Bailey first saw the claimant on June 5,
2002. According to Dr. Bailey, the claimnt advised himthat
he had been injured in April of 2002, when he slipped while
on-the-job, injuring his right knee. “He had been to the
energency room received nedications, placed on light duty,

sl i pped again and ha[d] been out of work since that tine,”
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continued Dr. Bailey, who added that the clai nant had been
pl aced in a knee inmobilizer prior to his first visit with
him Dr. Bailey agreed that the claimnt infornmed him at
that first visit both of his 1984 knee injury and the

previ ous surgery he had undergone due to that injury. “He
[the claimant] had a healed surgical scar. MId to noderate
synovitis [soft tissue inflammation] and pain wth any
attenpted active or passive range of notion,” stated

Dr. Bailey. In addition, Dr. Bailey stated that the
claimant’ s range of notion was restricted, but that he

di spl ayed no significant instability to |iganmentous

exam nation. Further, aside from obvious swelling of his
right knee, x-rays taken at that time showed no obvious
acute injury to the claimant’s right knee. Rather, these
films showed noderate to severe post-traumatic degenerative
arthritis, which Dr. Bailey agreed preexisted the claimnt’s
injury of April 26, 2002. Dr. Bailey further agreed that an
MRl of the claimant’s right knee taken on August 15, 2002,
confirmed degenerative changes throughout the claimnt’s

right knee, with the nost prom nent changes being seen in
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the nedial conpartnment. Dr. Bailey affirmed that there was
an absence of the right nedial neniscus and ACL denonstrated
on the clamant’s MRI. He explained that the absence of the
medi al neni scus and ACL nmeant that they had either been
renoved surgically, or had been renoved by injury.
Dr. Bailey further explained that the ACL gives stability to
the knee, and that the neniscus adds stability and functions
as a pad between the fenur and tibia. In short, at the tine
of his April 2002, work related accident, the claimnt’s
ri ght knee was “bone on bone”, which Dr. Bailey stated
i ncreases the probability of developing arthritis.
Dr. Bailey further stated:

Wthout the ACL the knee is too | oose,

sl oppy, not good support and the body

actual ly devel ops over the years

ost eophytes that actually secondarily

stabilize the knee. One wwth an ACL wi ||

progress frominstability to actually

restricted notion as the spurs grow and

t he changes becone significant.

Dr. Bailey agreed that the claimant had a “painfu

and very ineffective right knee”, prior to his accident of

April 2002. Dr. Bailey further agreed that the clai mant
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woul d have eventually required total right knee repl acenent,
i ndependent of his April 2002 accident, due to the severe
degeneration in his right knee. In this regard, Dr. Bailey
testified as foll ows:

Q So given the degeneration in his

right knee was it inevitable that at

sone point in time he would require a

knee repl acenent ?

A. O course if he lived | ong enough and
not hi ng el se -

Q Unl ess he predeceases his need

A. There you go, right.

Dr. Bailey testified that he postponed the
cl ai mant’ s knee repl acenent surgery as |ong as possible due
to the claimant’s age. In short, he waited until the
claimant’ s | evel of pain becane intol erable before
perform ng the surgery. Finally, Dr. Bailey agreed that,
al t hough the claimnt’s accident of April 26, 2002,
aggravated or “lit up” his knee condition, the claimant’s
preexi sting degenerative condition was the maj or cause for

his total knee replacenment. Dr. Bailey further agreed that
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the claimant’s preexisting degeneration was al so the maj or
cause of any permanent inpairment to the claimant’s right
knee.

On exam nation by the claimnt’s attorney,
Dr. Bailey admtted that the claimnt’s accident of
April 26, 2002, was the reason the claimnt first sought
treatnent fromhim and that it was the major cause of his
“subj ective synptons”. However, Dr. Bailey enphasized that
this incident did not cause the changes seen on the
claimant’ s x-rays or subsequent MRI. Dr. Bailey stated that
t he cl ai mant reached naxi mum nedi cal i nprovenent for his
total knee replacenment surgery on May 4, 2005. In
concl usi on, under questioning by the attorney for the Second
Injury Fund, Dr. Bailey testified that his initial diagnosis
of the claimant’s knee injury was a contusion, which he nore
specifically defined as a “bruise”. Dr. Bailey testified
that a contusion, such as the claimant’s, usually heals
wi thin several weeks. Dr. Bailey further testified that at
the tinme he exam ned the claimant, which was approxi mately

si x weeks after the incident occurred, there were no
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external signs of acute injury to the claimant’s knee.

Well, it really depends on the - not
trying to get out of the hedge but an
i ndi vidual - | mean, one can have an

[sic] dramatic anmpbunt of swelling with

brui sing up and down the leg or a bruise

that - excuse me, subjective conplaints

of pain that we can’t even [see] an

external sign of. M. H ckman, you know,

| saw six or eight weeks later so |

don’'t really believe that he ever had a

sign, an external sign, of an injury

that | could see.

At any rate, Dr. Bailey agreed that by the tinme of
the claimant’s total knee replacenent surgery, all objective
evi dence of the claimant’s contusion, which he sustained in
April of 2002, was gone.

Pursuant to Ark. Code Ann. 811-9-102(4)(F)(ii)(a),
if a conpensable injury conmbines with a preexisting disease
or condition or the natural process of aging to cause or
prolong disability or the need for treatnent, pernmanent
benefits shall be payable for the resultant condition only
if the injury is the major cause of the permanent disability

or need for treatnment. “Major cause” is defined as nore than

fifty percent (50% of the cause, and a finding of major
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cause shall be established according to the preponderance of

the evidence. Pollard v. Meridian Aggregates, 88 Ark. App.

1, S.W3d (Sept enber 29, 2004); citing, Ark. Code
Ann. 811-9- 11-9-102(14)(Supp. 2003).

In, Pollard, Supra, the appellant, M. Pollard,

sust ai ned a conpensabl e back injury in 2000, for which his
enpl oyer accepted liability. Because M. Pollard had a
preexi sting back condition, which had required two previous
surgeries, the Second Injury Fund was nmade a party to the
claim Notw thstanding that the Conm ssion found that

M. Pollard s preexisting stenosis, which had been
asynptomatic prior to the work injury of 2000, had caused
his condition to becone synptomatic, resulting in surgery,

t he Conm ssion denied M. Pollard s claimfor benefits for

per manent physical inpairnment. Relying on Needhamv. Harvest

Foods, 64 Ark. App. 141, 987 S.W2d 141 (1998), the

Comm ssi on concluded that M. Pollard s 2000, conpensabl e
injury was not the major cause of his permanent anatoni cal

i mpai rnment. Rather, the Comm ssion found that the claimnt’s

work injury had only aggravated a preexisting condition, and
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had not caused the stenosis which had eventually led to
surgery and permanent anatom cal inpairnment. Relying on

Wal - Mart Stores Inc. v. Westbrook, 77 Ark. App. 167, 72

S.W3d 889 (2002), the Court of Appeals reversed the
Conmmi ssi on and remanded the claimfor a determ nation of
benefits.

In WAl - Mart, Supra, the Court of Appeals affirned

the Conmmi ssion’s finding that the appellee’ s nost recent
conpensabl e injury caused only a fractional percentage of
his total assigned inpairnent rating (which was 30%. This
finding was based on the “exacting testinony” of the

cl ai mant’ s physician, who had opined that a specific
percentage (10% of the claimant’s current overall permanent
physical inmpairment rating (30%, was attributable to his
nost current conpensable injury, while the remainder of his
per manent physical inpairnment was caused by a preexisting
condition. Thus, the appellee had proven by a preponderance
of the evidence that the conpensabl e aggravation of his
preexi sting condition was the major cause of 3% of his

overal | permanent physical inpairmnent.
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I n Needham Supra, which was the case upon which

the Court of Appeals stated that the Conm ssion had
erroneously relied in the Pollard decision, the Court
affirmed the Comm ssion’s denial of benefits where the
appel l ant was given a 4% anatom cal inpairnment rating solely
for a condition that predated her aggravation. The
appel  ant’ s subsequent, conpensabl e aggravati on did not add
to her permanent physical inpairnment rating. Therefore, the
Court concluded that there was substantial evidence to deny
permanent partial disability benefits, since the appellant
suffered no permanent physical inpairnment from her
conpensabl e aggravati on.

The three above cited cases are distinguishable

primarily as follows. See, Pollard, Supra; Needham Supra;

and WAl -Mart, Supra. First, the Court of Appeals

specifically found in Pollard, Supra, that there was no

evidence that M. Pollard was assigned an inpairnment rating
for his preexisting stenosis, but there was evidence that
his inpairment resulted fromthe aggravation that caused his

need for surgery. As noted by the Court of Appeals, “It is
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clear that the need for surgery and resulting inpairnment
rating would not have occurred but for the work-rel ated

aggravation.” Pollard, Supra. In contrast, the appellant in

Needham Supra, had been assigned a rating of 4% for a

previ ous condition, but none for her subsequent, conpensable
aggravation. Finally, of the 30%overall inpairnent rating

that the appellee in WAl -Mart, Supra, was assigned, 3% of

that 30% was specifically attributed to the appellee’s nost
recent conpensable injury. Therefore, there was no question
that the WAl -Mart appellee’s | ast conpensable injury was the
maj or cause of 3% of his inpairnent rating.

The present claimis yet distinguishable fromthe

three cases di scussed above as foll ows. See, Pollard, Supra,

Needham Supra, and Wal -Mart, Supra. In the case at bar, the

cl ai mant had a preexisting knee condition that had required
surgery, and for which he had not been assigned an
inmpairment rating (or at least not to our discernable

knowl edge pursuant to the record). After his total knee
repl acenent, Dr. Bailey assigned the claimant with a 30%

i mpai rment rating, which was solely attributable to his knee
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repl acenent and the condition of his knee thereafter.
Because the entirety of the claimant’s inpairnment rating is
attributed solely to his total knee replacenent surgery, the
i ssue, therefore, is whether the claimant’s conpensabl e
aggravation of April 26, 2002, was the major cause of his
eventual need for a right total knee replacenent. The record
denonstrates that it did not.

The clai mant contends that his right knee was
asynptomatic fromthe tinme of his surgery in the late
seventies until the time of the accident of April 2002. The
clai mant further contends that his having worked for several
years consecutively after his knee surgery in 1976, then
again fromthe md-ninety's until the time of his current
injury, helps establish that his right knee was not
synptomatic during that tinme, or up until the tinme of his
2002 injury. However, after the claimant’s back injury of
1984, he received Social Security benefits and, other than
brief failed attenpts at operating a used car |ot and a pawn
shop, did not work for a period of 8 to 10 years. Although

the nmedical records are devoid of evidence that the
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claimant’s right knee was synptomatic with regard to pain
and swelling during that 8 to 10 year period of tinme, nore
current nedical records clearly establish that the

cl ai mant’ s knee degeneration was wel| devel oped by the tine
of his accident in April of 2002. Therefore, whether or not
the cl ai mant was experienci ng knee problens for which he
sought medical treatnment during that tinme, Dr. Bailey agreed
that it was logical to expect that the clai nant was havi ng
unreported problens with his knee during that time. To
illustrate, at the time of the claimnt’s 2002 accident, he
was mssing his right neniscus and ACL, and his right knee
was “bone-on-bone”. Therefore, logic dictates, and the

nmedi cal records corroborate, that the claimant’s right knee
was under goi ng progressive and extensive deterioration from
the tinme of his 1976 accident up until the tinme of his total
knee repl acenent surgery in Septenber of 2004. Further,

Dr. Bailey testified that based on the extensive nature of
the claimant’s knee deterioration at the tinme of his Apri
2002, accident, the claimant’s right knee was undoubtedly

hi ghly unstable prior to that incident. As previously
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di scussed, Dr. Bailey stated that the absence of the
claimant’s right ACL and neni scus undoubt edly caused
instability, and due to the formation of osteophytes,
eventual |y caused restricted nmobility in the claimant’s
right knee. In addition, the claimant indicated to the
Social Security Adm nistration upon his |atest application
for benefits that he had been having problens related to the
arthritic condition of his knees for the past decade.
Further, Dr. Peeples’s exam nation of the claimant’s right
knee reveal ed no evidence of specific traumatic |esion that
coul d be separated from his degenerative changes. In
addition, the claimant could not precisely describe to

Dr. Peeples any differences in his right knee follow ng the
2002 incident, as conpared to his previous synptons.
Moreover, and nore inportantly, Dr. Bailey affirnmed that the
claimant’ s total right knee replacenent was inevitable, in
spite of his April 2002, injury, and that it was put off
primarily because of the claimant’s age. And, although the
claimant’s injury of April 2002, caused synptons associ ated

with the bruising that he sustained fromthat injury, this
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condition was tenporary. Dr. Bailey found no objective
evi dence of acute right knee injury either at the tine of
the claimant’s April injury, or at the tine of his total
knee replacement surgery. Nor did any of the diagnostic
studi es conducted on the claimant’s right knee subsequent to
the April accident reveal acute injury to the claimant’s
right knee, other than a contusion. Dr. Bailey stated within
a reasonabl e degree of nedical certainty that the clainmant’s
preexisting arthritis was the major cause of his eventual
knee repl acenent procedure and resulting inpairnent, as
opposed to the claimant’s injury of April 2002. In fact,
Dr. Bailey agreed that by the tinme of the claimant’s tota
knee repl acenent surgery, all objective evidence of the
claimant’ s contusion, which he sustained in April of 2002,
was gone.

As the respondent correctly contends, the Arkansas

Court of Appeals recognized in Pollard, Supra, that an

injury that exacerbates a preexisting condition can
constitute the “nmmjor cause” of permanent i npairnment.

However, unlike the claimant in Pollard, Supra, the clai mant
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here has failed to prove that “but for” his knee injury of
April 2002, he would not have required total knee
repl acenent surgery. This surgery, which was perforned over
two years after the claimant’s conpensabl e contusi on, was
i nevitable regardless of the claimant’s injury, and was
post poned due to the claimant’s age. Certainly the nunerous
di agnostic studi es and exam nations perfornmed
cont enporaneously with the claimant’s 2002 injury brought to
light the severity of the claimant’ s preexisting knee
condition. But, the evidence fails to support a finding that
this injury in any way permanently worsened that condition
or brought about a need for surgery that would have
ot herwi se not existed. Likew se, the preponderance of the
evidence fails to support a finding that the clainmnt’s knee
contusion sustained in April of 2002, is the major case of
his current knee inpairnent.

Based upon the above and foregoing, we find that
the claimant has failed to prove by a preponderance of the
evi dence that the bruising injury he sustained to his knee

on April 26, 2002, was the mmjor cause for his total knee
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repl acenent surgery of Septenber 29, 2004. It follows,
therefore, that the claimnt has failed to prove by a
preponderance of the evidence that the 30% inpairnent to his
| ower extremty that resulted fromhis total knee
repl acenent procedure is attributable to his injury of Apri
26, 2002. Therefore, the claimant has failed to prove that
hi s conpensabl e knee injury is the major cause of the 30%
i mpai rment rating assigned to his lower extremty, and that
he is entitled to benefits based upon this rating.
Tenporary total disability is that period within
the healing period in which an enpl oyee suffers a total

incapacity to earn wages. K 11 Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W3d 414 (2002). In order to be entitled
to tenporary total disability conpensation for a schedul ed
injury, the enpl oyee nust prove: (1) that she remains within
her healing period; and (2) that she has not returned to

wor k. Wheel er Construction Co. v. Armstrong, 73 Ark. App.

146, 41 S.W3d 822 (2001). The healing period is statutorily
defined as that period for healing of an injury resulting

froman accident. Dallas County Hosp. V. Daniels, 74 Ark.
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App. 177, 47 S.W 3d 283 (2001). The healing period continues
until the enployee is as far restored as the permanent
character of his injury will permt, and if the underlying
condition has beconme stable and nothing further in the way
of treatnment will inprove that condition, the healing period

has ended. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W2d 582 (1982). The determ nation of when the healing
period ends is a factual determ nation to be made by the

Commi ssion. Arkansas H ghway & Transp. Dept. v. McWIIians,

41 Ark. App. 1, 846 S.wW2d 670 (1993); Mad Butcher, Supra.

Recurring synptons may give rise to a subsequent
healing period, after the original one has ended. Elk

Roofing Co. v. Pinson, 22 Ark. App. 191, 737 S.W2d 661

(1987). Where a second conplication is found to be a natural
and probable result of the first injury, the enpl oyer
remains liable. Id. This liability includes liability for
addi tional tenporary benefits when the enpl oyee undergoes a
second, distinct healing period. ld.

On March 5, 2003, Dr. Bail ey opined that the

claimant’ s right knee condition had essentially plateaued,
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inthat it would not inprove further w thout knee
repl acenent surgery “at some point”. In a report froma
foll owup visit on Septenber 2, 2003, Dr. Bailey reiterated
that the “only procedure that would give him[the clai mant]
relief, ..., would be a right knee replacenent.” On Cctober
28, 2003, the claimant’s tenporary total disability benefits
were term nated. Al though the claimant did not return to
work after October 28, 2003, the nedical records reflect
that his inability to work was due primarily to his back
condition, which is not conpensabl e.

In a letter dated March 10, 2004, Dr. Bail ey
stated unequi vocally that the clainmant’s knee repl acenent
surgery was necessary due to the claimnt’s “nmarked post -

traumati ¢ degenerative arthritis of the right knee ...” and
his failure to respond to “nonsurgical treatnent options”.
From March 12, 2004, through May 25, 2004, by stipulation of
the parties, the clainmant was incapacitated due to an

aut onobil e accident. In his report of his conprehensive

eval uation of the claimant on May 25, 2004, Dr. Peeples

agreed that, w thout surgery, the clainmant had reached
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maxi mum medi cal i nprovenent for his right knee condition.
Finally, on Septenber 29, 2004, the clai mant underwent a
total knee replacenent procedure, for which he remained in
his healing period until My 4, 2005.

Based on the above and foregoing, the clainmnt had
reached the end of his first healing period for his right
knee wel | before October 28, 2003. The cl ai mant underwent
the total knee replacenment surgery on Septenber 29, 2004.
Respondent’ s accepted and paid for this surgery.
Accordingly, conpensability of this surgery and its
correspondi ng period of disability are not at issue. The
claimant re-entered a second healing period for his right
knee on Septenber 29, 2004, at which point Dr. Bailey
performed a total right knee replacenent. Pursuant to the
credi bl e nedi cal evidence, the claimant’s healing period for
this surgery ended on May 4, 2005. Moreover, the
preponderance of the evidence denonstrates that if the
cl ai mant was i ncapacitated from working from Cct ober 28,
2003, through Septenber 28, 2004, it was due to his chronic

back condition, conbined with a plethora of other disabling,
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non-work related conditions. Therefore, we find that the
Adm ni strative Law Judge’s award of additional tenporary
total disability benefits should be nodified to reflect that
the claimant is entitled to these benefits for his right
knee during his healing period for his total knee
repl acenent from Septenber 29, 2004, through May 4, 2005.
Wth regard to the claimant’s back condition, the
pr eponderance of the evidence overwhel m ngly supports the
Adm ni strative Law Judge’s finding that the clai mant has
failed to establish a conpensable injury to his back by
nmedi cal evidence, supported by objective findings as defined
in 811-9-102(16). Dr. MHugh's testinony corroborates this
undeni abl e concl usi on, and the extensive nedical records
corroborate this finding. Anong other things, Dr. MHugh
testified that there are no radi ographic studies that
connect the claimant’s current back problenms with the
incident of April 26, 2002. Further, Dr. MHugh testified
that the claimant’s 2003 back surgery was necessitated by
hi s preexisting back condition, as opposed to his

April 2002, accident. Based upon the above and foregoing, we
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find that the claimant has failed to prove by a
preponderance of the evidence that his April 2002 acci dent
caused injury to his back, and in this regard, the decision
of the Adm nistrative Law Judge is hereby affirned.

I n concl usion, the preponderance of the evidence
fails to support a finding that the claimant is entitled to
benefits associated with his permanent physical inpairnment
rating. Therefore, we find that these benefits should be
deni ed, and the decision of the Adm nistrative Law Judge to
award these benefits should be and hereby is reversed. W
further find that the preponderance of the evidence fails to
support a finding that the claimant sustained a conpensabl e
back injury on April 26, 2002, or that he is permanently and
totally disabled due to a conpensable injury, these benefits
shoul d be deni ed and decision of the Admnistrative Law
Judge hereby affirnmed. Finally, we find that the clai mant
was not within his healing period for his conpensabl e knee
injury from Qctober 29, 2003, through Septenber 28, 2004.
Therefore, we find that the claimant is only entitled to the

awar ded tenporary total disability benefits from



H ckman - F204936 - 39-

Sept enber 29, 2004, through May 4, 2005. Accordingly the
award of tenporary total disability benefits is hereby

nodi fied. Al accrued benefits shall be paid in a lunp sum
w t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
decision in accordance with Ark. Code Ann. 8 11-9-809 (Repl.
2002). For prevailing on this appeal before the Ful

Comm ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anpunt of $500.00 in
accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Comm ssi oner Turner concurs, in part, and dissents, in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur in part and dissent in

part fromthe decision of the Majority. Specifically, |
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concur with the Majority opinion to the extent that it
awards the claimant tenporary total disability benefits for
the tinme period of Septenber 29, 2004 to May 4, 2005.
However, | nust respectfully dissent fromthe bal ance of the
deci si on.

The cl ai mant worked as a precision mllwight for
the enployer. On April 26, 2002, the clai mant was wal ki ng
across a piece of machinery and stepped in sone oil. As a
result the claimant slipped and hit his knee against a
platform He also fell onto his back.

The evidence indicates that the claimant, did in
fact, have a history of having both back and knee probl ens.
The claimant testified that in 1976 he had to have knee
surgery; however, the type of surgery that was performed is
unclear. There is also no record indicating that the
claimant was given an inpairnment rating for that surgery.

He testified that despite this injury, he was able to work
and indicated that he had not noticed any swelling or pain
in his knee prior to the incident in question. The clai mant

testified that he first injured his back in a 1984 incident.
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He subsequently had to undergo nultiple surgeries to his
back and neck. Prior to 2002, the clainmant had hardware
installed at every level but L1-L2 and L2-3. He also drew
Social Security Disability benefits from 1984 until the m d-
1990s. The claimant al so sustained a work-related injury in
1997 and nedi cal records fromthat tinme indicate that the
claimant’ s hardware had fractured.

The claimant testified that he suffered from pain
“all over” after falling at the respondent’s work pl ace.
The claimant reported to the energency roomon April 28,
2002. The Qutpatient-Energency Record indicates that the
cl ai mant conpl ained of pain in his right knee and down into
his foot. It also indicated the claimant was taking
Hydr ocodone, Soma, and Cardura. Swelling was noted in the
claimant’ s knee and he was di agnosed with a strai ned knee.
X-rays were perforned and showed severe osteoarthritis. The
cl aimant was given an imobilizer for his knee and rel eased
fromworking for three days.

The cl ai mant next presented for treatnment on

May 21, 2002. At that time the claimnt reported pain in
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his right knee, groin, and in his |ow back. The report
indicates that the claimnt suffered froma history of
chroni ¢ back pain.

On June 5, 2002, Dr. Sidney L. Bailey treated the
claimant. X-rays were perforned and indicated as foll ows,

X-rays show anterior innerbody and

i nstrunmented solid posterol ateral fusion

at L3-S1. Screw fractures notes.

Cervical spine filnms show a posterior as

wel |l as an anterior solid arthrodesis at

C4, C5 and C6. C7 is not visualized on

plane filnms. Knee x-rays do show

noderate to post-traumati c degenerative

arthritis with no obvious fracture of

the right knee.
The cl ai mant was di agnosed with a thoracic sprain, a right
knee contusion, and with, “pre-existing post-traunmatic
degenerative arthritis of the right knee.”

The claimant was in a car accident on June 29,
2002. The accident occurred when anot her car backed into
his vehicle. The clainmant presented to the enmergency room
t he next day, conplaining of pain down his left arm

nunbness in his |eft hand, back pain, and headaches. X-rays

did not reveal any worsening of the clainmant’s back.
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On July 31, 2002, Dr. Bailey indicated that he
di scussed options for treatnent of the claimnt’s right
knee. He indicated, “Again, shows mld to noderate
effusion. No significant change fromprevious.” An MR was
performed and reveal ed that the claimant had, “small joint
effusion.” It also indicated that the claimnt suffered
from degenerative arthritic changes in the knee.

A CT scan of the claimant’s back was perfornmed on
Oct ober 10, 2002. It revealed the claimant suffered from

1. Large diffuse disc bulges along with

hypertrophy of the |iganmentum flavum and

facets at the L1-2 and L2-3 levels

resulting in noderate to severe cana

spi nal stenosis and probabl e bil ateral

neural foram nal stenosis at both

| evel s.

2. Prior surgical fusion at the L3-4,

L4-5, and L5-S1 |levels as noted above.”

The cl ai mant continued to seek treatnent for both
his knee and for his back. Utimtely, the clai mant
submtted to a total knee replacenment on Septenber 29, 2004.

The cl ai mant underwent back surgery on May 28, 2003. At

that time a deconpression was perforned at |evel L2-3.
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Treatnment for both the knee and back was paid for by the
respondents. Dr. Bailey also assigned an inpairnment rating
of 30%to the |ower extremty due to the clainmant’s knee
surgery.

The deposition of Dr. Bailey was submtted for
consideration in the hearing before the Adm nistrative Law
Judge. Dr. Bailey testified that the claimant suffered from
degenerative arthritis that pre-existed his admttedly
conpensable injury. He went on to indicate that the
clai mant’ s conpensabl e injury caused swelling and a
contusion, both of which had resolved by the tine of the
surgery.

However, Dr. Bailey also testified that the
claimant’ s need for surgery was promnul gated by the
conpensable injury to his knee. He said that while the
cl ai mant m ght have eventually needed a knee repl acenent, he
was uncertain when or if that would occur, as the basis for
the surgery was based on the claimant’s ability to w thstand
pain. He further opined that the claimnt’s reason for

treatment and need for surgery was directly related to the
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clai mant’ s conpensabl e injury, and that but for that
i ncident, he was unable to say when the claimant woul d have
needed t he knee repl acenent.

After a de novo review of the record, | find that
the cl ai mant has shown that he sustai ned conpensabl e
injuries to his knee and |unbar spine. Additionally, | find
that while the clainmnt suffered frompre-existing arthritis
in his right knee, he has shown that his admttedly
conpensabl e injury was the major cause for the inpairnent
rating due to having total knee replacenent. Likew se,
find that the claimant is entitled to tenporary total
di sability benefits for the time period of Cctober 28, 2003,
t hrough May 4, 2005; exclusive of the tine period that was
stipulated not to be in question. Finally, | find, that due
to a conbination of the claimnt’s back condition and knee,
he should be entitled to permanent and total disability
benefits.

The Majority reverses the Admi nistrative Law
Judge’s finding that the claimant is entitled to receive a

30% i nmpairment rating for his knee condition. Specifically,
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they find that the claimant has not shown that the
claimant’s admttedly conpensable injury was the najor cause
for his 30% i npairnment rating.

Ark. Code Ann. 8§ 11-9-102(4)(F)(ii)
(Supp. 2003), which provides:

(ii) (a) Permanent benefits shall be
awar ded only upon a determ nation
that the conpensable injury was the
maj or cause of the disability or
i mpai r ment .

(b) If any conpensable injury
conmbines with a preexisting disease
or condition or the natural process
of aging to cause or prolong
disability or a need for treatnent,
per manent benefits shall be payable
for the resultant condition only if
the conpensable injury is the major
cause of the permanent disability
or need for treatnent.

"“Maj or cause" is defined as nore than fifty percent of the
cause, and a finding of major cause shall be established
according to the preponderance of the evidence. Ark. Code
Ann. § 11-9-102(14)

The Maj or cause requirenment is satisfied where a

conpensabl e injury aggravates an asynptomati c pre-existing
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condition such that the condition becones synptomatic and

requires treatnent. Pollard v. Meridian Aggregates, 88 Ark.

App. 1, = S W3d __ (Septenber 29, 2004), See also,

Estridge v. Waste Managenent, (Cl aim No. E500479) Ful

Comm ssion Qpinion filed July 12, 2004. Additionally, the
Courts have ruled that the major cause requirenent is
satisfied where a conpensable injury necessitates a surgery
and the surgery is the basis for the inpairnent rating.

Second Injury Fund v. Stephens, 62 Ark. App. 255, 970 S. W 2d

331 (1998).

In the present case, it is clear that the
claimant’ s need for surgery was directly caused by his
adm ttedly conpensable injury. Though the clai mant suffered
frompre-existing arthritis in his knee, the evidence
i ndi cates that he did not need a knee replacenent until
after he sustained the adnittedly conpensable injury.

The cl ai mant was assigned no inpairment rating for
the surgery he had in 1978. He also returned to work after
the surgery and there is no indication that he sought

further treatnent for his knee until the tinme of his
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conpensabl e injury. Likew se, the claimant testified that
he was not suffering frompain until the time of his injury
and there is no indication that the clainmant was unable to
work due to his knee prior to the time of the conpensable
injury.

Furthernore, the claimant testified that after his
admttedly conpensable injury he suffered fromswelling that
did not go away. As noted by Dr. Bailey during his
testimony, the swelling was caused, at least in part, by the
conpensable injury. Dr. Bailey also testified that but for
the claimant’s injury, he would not have needed the total
knee replacenent. He also indicated that while the clai mant
suffered frompre-existing arthritis, the conpensable injury
was, “the straw that broke the canel’s back.” | note that
Dr. Bailey testified the claimant’s pre-existing arthritis
was the major cause for his need for surgery; however, |
find that statenent does not overconme Dr. Bailey’ s other
testinmony that the claimant’s fall was the major cause for
the claimant’s conplaints of pain that led to the surgery.

It also fails to outweigh his testinony that the
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precipitating cause for the claimnt’s need for surgery and
that but for the injury, he could not say exactly when the
cl ai mant woul d need a knee repl acenent.

The Majority finds that the claimant’s injury was
sinply a contusion that had resolved by the tinme of surgery.
They al so argue that the claimant’s nmedi cal records indicate
he had ongoing pain prior to the conpensable injury and that
pursuant to the rationale of Pollard, the claimnt would
have to show that but for his accident he woul d not have
needed the total knee replacenent in the future.

Wiile | find the rationale of Pollard to be
persuasive, | disagree with the application of the case by
the Majority. In ny opinion, pursuant to the rational e of
Pol lard, the claimant has nmet his burden of proof in show ng
that his conpensable injury was the najor cause for the need
for surgery and the resulting inpairnent rating.

In Pollard, the claimnt suffered a conpensabl e
injury in March 2000. As a result he had surgery in the
formof a |unbar | am nectony at |levels L2-3 and L3-4.

However, he had previously had two surgeries to his back in
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1985 and at the tine of the injury with the respondents,
suffered from pre-existing stenosis. The respondents
accepted responsibility for nedical benefits and tenporary
total disability benefits, but controverted entitlenent to
an inpairment rating due to the surgery. At the hearing,
the claimant testified that after his 1985 surgery he had no
further problenms with his back and did not have to m ss work
due to his back. The Comm ssion found that the claimant had
not shown maj or cause to show entitlenment to an inpairnent.
However, on appeal the Court of Appeals reversed the
deci si on and remanded the case to award benefits in the form
of an inpairnent rating and wage | oss benefits. 1d.

In reversing the Comm ssion, the Court of Appeals
called attention to a doctor’s note indicating, “The patient
was relatively [a]synptomatic prior to his injury,
therefore, the injury woul d be considered the cause of his
present condition.” In discussing the note, the Court
indicated, “It is clear the that the need for surgery and
resulting inpairnment would not have occurred but for the

wor k-rel ated aggravation.” |d.
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The Court al so noted a physician’s report
provi di ng,

Clearly the “maj or cause” of this

patient’s di sease process was his

preexi sting disease. In ny opinion his

preexi sting di sease accounted for 80% of

hi s di sease process and at nost 20% was

as a result of any aggravation secondary

to the “jarring” that occurred during

enpl oynent .
Despite the note, the Court of appeals discounted the
conclusion in the doctor’s report and indicated that it did
not resolve the issue of whether the conpensable injury was
the maj or cause of the inpairnent. Likew se, the Court
noted, “Significantly, M. Pollard s back disease did not
require surgery, or any other nedical treatnment, prior to

t he conpensabl e aggravation.” The Court further went on to

di stingui sh the case from Needham v. Harvest Foods, Inc., 64

Ark. App. 141, 987 S.W2d 141 (1998), by noting that the
cl ai mant had not been given an inpairnment rating for his
pre-existing stenosis. 1d.

In my opinion, the case of Pollard is very simlar

to the present case. Both scenarios involve a claimant with
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a pre-existing disease process that was degenerative in
nature. Likewi se, in both situations the claimnts received
treatment at a prior tinme, but then were able to return to
work wi thout difficulty until the time of their admttedly
conpensable injuries. Furthernore, in both instances, the
doctors opined that while the pre-existing disease was the
maj or cause for the need for surgery unless the conpensable
injury occurred, the surgery would not have been needed.

| note that after the clainmnt’s conpensable
injury there appears to be reference to the fact that the
claimant suffered frompain in his knees. However, there is
not a single medical record indicating he went to the doctor
for his knee prior to his conpensable injury. Likew se, it
is undi sputed that the clainmant was able to work fromthe
md 1990's until April 26, 2002. It is also undisputed that
the claimant’s jobs were physically demandi ng and required
himto |ift and bend. Accordingly, | find that just as in
Pollard, his knee was relatively asynptomatic. Furthernore,
even if the clainmant had been suffering fromknee pain, it

was certainly worsened by the conpensable injury or that his
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need for surgery was pronul gated by his fall at work.

As to the respondent’s assertion that any
aggravation had subsided by the tine of surgery, | note that
t he respondents paid for the knee repl acenent and do not
di spute that they are liable to do so. In ny opinion, this
illustrates that the claimant’s need for surgery was
directly due to his conpensable injury. Furthernore, | note
that even if the contusion had subsided, that still does not
overconme the fact that the claimant had synptons caused by
t he conpensable injury. Likewi se it does not overcone Dr.
Bail ey’ s assertion that the claimant’s injury was the
precipitating cause for surgery and that his injury was the
“straw that broke the canel’s back.”

Wth regard to the argunent that the
Adm ni strative Law Judge m stakenly relied on Pollard, |
note that the evidence is unclear as to whether the clai mant
woul d have been required to have a knee surgery in the
future. Dr. Bailey testified that while the claimant’s
arthritis was severe, he would not have performed surgery

until the claimant becane synptomatic. Wen asked about the
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claimant’ s need for a knee replacenent had the conpensabl e
injury not occurred, Dr. Bailey indicated that the clai nmant
coul d have gone without a knee replacenent so |ong as he
remai ned asynptomatic. He also indicated that absent the
conpensabl e injury he could not indicate a tine period as to
when the clai mant woul d have needed a knee repl acenent.
Accordingly, in nmy opinion, to deny the claimant benefits
based on the fact that he m ght need knee replacenent at an
undetermined time in the future is inproper and requires
resorting to inperm ssible speculation and conjecture.

Last, | note that Dr. Bailey specifically
testified that the claimant’s inpairnment rating was because
of the surgery. As previously nentioned and as noted by the
Adm ni strative Law Judge, if a conpensable injury caused or
necessitated the performance of the surgery and this surgery
is the reason for the inpairnment rating, then the major

cause requirenent has been net. Second Injury Fund v.

St ephens, Supra, See al so, Estridge v. Waste Managenent,

Supra. Since in this instance the respondents do not

contend that the surgery was not reasonably necessary to
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treat the claimant’s adnmttedly conpensabl e knee injury, and
since the inpairnent rating was given for the surgery
itself, rather than due to the pre-existing arthritis in the
claimant’s knee, | find that the claimant has shown that the
adm ttedly conpensable injury was the nmajor cause for
treatnment and the resulting inpairnent.

The cl ai mant has al so requested tenporary total
disability benefits in connection with his admttedly
conpensabl e knee injury. The Majority awards tenporary
total disability for the time period of Septenber 29, 2004,

t hrough May 4, 2005. However, | find that the clai mant
shoul d have been awarded tenporary total disability benefits
for the entire tine period in question.

Dr. Bailey perfornmed surgery on the claimnt’s
knee on Septenber 29, 2004. However, prior to that the
cl ai mant was seeking treatnent for the knee. Likew se, the
medi cal records indicate that the clai mant was unable to get
approval for his knee treatnent and that the cl ai mant
suffered from problens such as falling due to his knee.

Furthernore, the evidence indicates that the claimant’s
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condi tion was not such that additional treatnment would not
i mprove his condition. Accordingly, I would have awarded
benefits for the entire tinme period requested by the

cl ai mant .

Finally, I find that the preponderance of the
evi dence shows the cl ai mant sustai ned a conpensabl e back
injury. Wile the claimnt had extensive pre-existing
damage to his back, in ny opinion, he still had objective
findings that evidenced a newinjury. On Septenber 18,
2002, x-rays reveal ed the clai mant had narrow ng throughout
his | unbar spine. Likew se, subsequent testing reveal ed he
had herniations at levels L1-2 and L2-3. 1In contrast, a CT
scan performed on May 16, 1997 found no herniation.
Accordingly, | find that the clai mant sustained a
conpensabl e back injury.

In conclusion, | find that the clai mant sustai ned
an aggravation to his already arthritic knee. As a direct
result of his admttedly conpensable injury, the clai mant
had to undergo knee surgery and was unable to work for an

extended period of tine. Accordingly, the clainmant’s
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conpensabl e injury was the nmajor cause for his knee
repl acenent and the inpairnment rating associated with that
surgery. He should have al so been awarded tenporary total
benefits for the entire period of Cctober 29, 2003 to My 4,
2005. Finally, I find that the claimant has shown a
conpensabl e aggravation to his back, and that he should be
awar ded permanent and total disability benefits due to a
conbi nati on of his back and knee injuries.

For the aforenentioned reasons, | nust

respectfully concur in part and dissent in part.

SHELBY W TURNER, Conm ssi oner



