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Deci sion of Admi nistrative Law Judge: Affirmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed Cctober 18, 2005.

The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The stipul ations agreed upon by the
parties are reasonabl e and are approved.

2. The enpl oyee-enpl oyer-carrier
rel ati onship existed on March 8, 2004
and at all other relevant tines.
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3. Caimant sustained a conpensable |eft
shoul der injury on March 8, 2004.

4. Caimant’s average weekly wage was
$683.00; his tenporary total disability
rate is $453.00; and Cainmant’s
permanent partial disability rate is
$340. 00.

5. Respondents paid C ai mant tenporary
total disability benefits fromApril 12,
2004 to August 23, 2004.

6. Respondents accepted a 7% per manent
inmpairment rating to the body as a whol e
for aimant’s left shoul der injury, and
are paying permanent partial disability
benefits for that rating.

7. Caimant did not sustain his burden
of proving that he is entitled to
reasonably necessary nedi cal treatnent
for his neck conplaints in connection
with his conpensable | eft shoul der
injury. While there is proof in the
record that C aimant’s neck condition
arose out of the sane activity that gave
rise to his conpensable | eft shoul der
injury, there is no proof in the record
of a causal connection between the |eft
shoul der injury and his neck condition.

8. Caimant did not sustain his burden
of proving that he suffered a
conpensabl e neck injury as a conpensabl e
consequence of his conpensable |eft

shoul der injury. None of the three
doctors testified to a causal connection
bet ween C ai mant’ s conpensabl e |eft
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shoul der injury and his neck condition.
Further, Caimant did not prove

obj ective nedical findings that would
establish his all eged conpensabl e
consequence, a neck injury. Although
there are findings on the studies in the
record, no doctor attributes Claimant’s
neck pain to these findings.

9. Caimant did not sustain his burden
of proving that he is entitled to
tenporary disability benefits. He was
of f work from Septenber 1, 2004 unti
Decenber 6, 2004 due to his neck
condition, not his conpensable |eft
shoul der i njury. Thus, he cannot neet
the statutory definition of
“disability,” which requires incapacity
because of conpensable injury.

10. Because no indemity benefits are

awar ded herein, Claimant is not entitled

to an attorney’s fee.

The claimant all eges that he sustained a
conpensable injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the

el enents necessary to prove a conpensable injury by a

pr eponderance of the evidence.
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We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
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Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe Majority’s
decision affirm ng and adopting the Adm nistrative Law
Judge’ s Cctober 18, 2005 opinion. Based upon ny de novo
review of the record in this claim it is ny opinion that
the daimant has net his burden of proving that the nedical
treatment he received for his neck conplaints was reasonabl e
and necessary in connection with his conpensable |eft
shoul der injury. Also, | believe that Caimant has net his
burden of proving that he is entitled to tenporary total
disability benefits from Septenber 1, 2004 through
Sept enber 22, 2004, and tenporary partial disability
benefits from Septenber 23, 2004 through Decenber 6, 2004.

It was stipulated that C ai mant sustained a

conpensable injury on March 8, 2004, to his |left shoul der.
The parties also stipulated that C aimant’s average weekly
wage woul d yield a conmpensation rate of $453.00 for

tenporary total disability and $340.00 for pernmanent parti al
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disability benefits. It was further stipulated that the
respondents paid tenporary total disability benefits from
April 12, 2004 through August 23, 2004, and permanent
partial disability benefits for a seven percent (7%
permanent inpairnment rating to the body as a whole for the
| eft shoul der.

The issues to be determ ned were: 1)whether the

claimant is entitled to reasonably necessary nedi cal
treatnment in connection with his conpensable | eft shoul der
injury; 2) alternatively, whether clainmnt sustained a
conpensabl e neck injury as a conpensabl e consequence of his
conpensabl e | eft shoul der injury; 3) whether the claimant is
entitled to tenporary disability benefits, 4) and whet her
the claimant is entitled to a controverted attorney’s fee.

The cl ai mant has worked at Firestone Tube Conpany

since 1983. The C aimant suffered an accident at work on
March 8, 2004. C ai mant expl ai ned how the injury occurred.
Q Ckay. Can you explain to the Judge
exactly what happened, how you
suffered this injury?

A | was - - I'ma splicer. And | went
to get a tube off the top of the
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skid. And in the process, pulled
the tube off and all the weight

shifted and went to nmy |eft hand,
pulling the tube out of my right
hand. And it just jerked ne down.

Q Okay. Joe, I'mtrying to inmagine
this. Did you have a tube in your -
- both hands and did you testify
that it dropped off the skid?

Yes, sir
Q  xay
A In ny job, the skids are high and

you have a two-step stool. Wien you
get your tubes off the top, you go
up the stool, and they stick. They
wei gh 44 and a half pounds a pi ece,
and you get two per |eaf.

Well, the rubber sticks
sonetimes and you have to grab
it; you have to whip it, and
pull at the sanme tinme. Well,

if it come - - breaks | oose,
you know, quick, well, al

your weight’s com ng, and you
grab at the mddle of the
tube. Well, when | grabbed,
grabbed this and this, and the
tail-end conme across and
jerked this hand | oose and |
was up on the stool.

| medi ately after the accident Cainmant felt “burning in the

front part of my shoul der and then the back part of ny
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shoul der.” C aimant was first seen by Nurse Practitioner
Bosol d after the accident and reported that he “had burning
inny left shoulder, the front and the back. And | had
nunbness in these two fingers and the inside of this third
finger.”

Cl ai mant had an MRl done on March 15, 2004 with an

i mpression of “lateral inpingenment with tendinosis and/ or

partial tears of the rotator cuff tendons.” C ai mant had
surgery on his left shoulder on April 12, 2004, and was then
sent for physical therapy. Caimant continued to conpl ain of
nunbness and tingling in his fingers.

In a report dated June 23, 2004, Dr. Tucker nmade

the foll owi ng observation.

Hs [Claimant’s] nmain conplaint today is
conti nued nunbness and tingling in his
index and ring finger. This has been
present since his accident, but has not
improved with his shoul der surgery. At
this point intime | am concerned that
we are dealing with a herniated disc or
ot her type of conpression on the ul nar
nerve.

X-rays: W got C-spine films today. The
disc at 5-6 is definitely smaller. There
al so appears to be sone changes to the

f or anmen.
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Cl ai mant was seen again by Dr. Tucker on June 25,

2004. Dr. Tucker opined that there was no herniation in the
cervical spine, but that epidural steroids nmay be hel pful
and to continue physical therapy. Cainmant continued to
conpl ain of neck pain and nunbness in his fingers during his
physi cal therapy.

On Septenber 8, 2004, Dr. Tucker conposed the

following letter.

To Wiom It May Concern:

M. Heflin sustained a shoul der and neck
injury at work on 3/8/ 04 and underwent
surgery on the shoul der 4/12/04. At that
time the severity of the shoul der pain
masked hi s neck pain. Hi s shoul der
injury is now resol ving and the neck
pai n has becone nore promnent. It is ny
nmedi cal opinion that the neck painis a
result of the injury he sustained on

3/ 8/ 04.

Cl ai mant was seen by Dr. Scott Schl esinger on

Sept enber 20, 2004. The follow ng history of present illness
was given.

M. Heflin is a 44-year-old nal e who was
injured at work on 3/8/04 pulling off a
skid on (sic) this his left arm He says
he i medi ately had | eft shoul der pain
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and tingling in the median three digits
of the left hand. He deni es any neck
pain prior to the accident. He did not
have any pain in the neck with the
accident, but started having it with
physi cal therapy on the shoul der. He has
no radicular pain in the arm but just
neck pain. The tingling has persisted in
the ulnar three digits of the |left hand.
He has had shoul der surgery by you on

4/ 12/ 04. He went back to work recently,
but only worked 7 days and his neck pain
i ncreased with working. He has had on
(sic) epidural steroid injection by

Dr. Ackerman, which he says hel ped for a
coupl e of weeks.

Dr. Schl esinger interpreted the data as foll ows.

| have carefully reviewed the nmultiple

i mges of the MRl of the cervical spine
i ndependent of the radiol ogist and have
requested and conpared this to the
radiologist’s interpretation. There are
degenerative changes only at C5-6 and
C6-7. There is no disc herniation, nerve
root conpression, spinal stenosis or
foram nal stenosis. There is no abnor nal
signal in the cord. My findings are in
agreenment with the radiol ogist’'s

i nterpretation.

The follow ng was Dr. Schlesinger’s plan for the C ai mant

based on his exam nati on.

In this case, it is nmy neurosurgica
consul tative opinion that the neck pain
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is due to aggravation of underlying
cervical degenerative disc disease,

whi ch he certainly had prior to the
accident. If his history is accurate,

t hen the physical therapy done for his
shoul der may have aggravated underlying
degenerative arthritis of his neck. |
bel i eve the nunbness and tingling in the
ulnar three digits of the left hand are
probably related to stretching of the
brachi al plexus at the time of his
shoul der injury. This does not conform
to an ul nar nerve distribution, but

rat her | ower portion of the brachi al

pl exus.

| would recommend that he have a

physi cal therapy evaluation with neck
exerci ses and cervical stabilization for
his neck pain. | would recomend that he
be treated with anti-inflanmatory

nmedi cations. He m ght benefit from 1-2
nore epidural steroid injections for
this aggravation of this underlying
cervical disc disease.

Cl ai mant was seen by Dr. Cathey on Novenber 23,

2004. Dr. Cathey agreed wth Dr. Schl esinger’s Septenber 20,
2004 opinion. Dr. Cathey suggested chiropractic treatnment
since that has hel ped the claimnt for some unrel ated
chronic | ower back pain. Cainmant was rel eased back to work

on Decenber 6, 2004.



Heflin _ FA403777 -12-

Dr. Tucker authored another letter regarding

Claimant’s condition on May 18, 2005.

To Wiom It May Concern:

It is ny medical opinion that

M. Heflin s neck pain was caused by his
injury on March 8, 2004. | believe the
injury invol ved both the neck and
shoulder. | think the injury to (sic)

t hat he sustained on March 8, 2004 is
the maj or cause of his continued neck
pain and | eft arm nunbness. | do believe
that his continued treatnent for the
neck pain was necessary and reasonabl e
and that the restrictions placed on him
from Septenber 1, 2004 through

Novenber 5, 2004 was due to the March 8,
2004 injury to the left shoul der and
neck. This is ny nmedical opinion within
a reasonabl e degree of nedica

certainty.

When subsequent conplications are the natural and
probabl e result of the original injury, the enployer renains
liable. The basic test is whether there is a causal

connection between the two epi sodes. Bearden Lunber Co. V.

Bond, 7 Ark. App. 65, 644 S.W2d 321 (1983). Causal
connection is generally a matter of inference, and
possibilities may play a proper and inportant role in

establishing that relationship. Osnbse Wod Preserving v.
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Jones, 40 Ark. App. 190, 843 S.W2d 875 (1992). The
determ nati on of whether a causal connection exists is a
guestion of fact for the Wirkers’ Conpensati on Conm ssion.

Carter v. Flintrol, Inc., 19 Ark. App. 317, 720 S.W2d 337

(1986) .
Wi | e nedi cal evidence is not required to show a
causal connection, clainmnt nmust show proof by a

preponderance of the evidence. Wal-Mart Stores. Inc. V.

VanWagner, 337 Ark. 443, 990 S.W2d 522 (1999).

It has | ong been recogni zed that a causal

rel ati onship may be established between an enpl oynent -
related incident and a subsequent physical injury upon a
showing that the injury manifested itself within a
reasonabl e period of tinme following the incident, is
logically attributable to the incident, and there i s not

ot her reasonabl e explanation for the injury. Hall v. Pittman

Construction Co., 235 Ark. 104, 357 S.W2d 263 (1962).

If the claimant’s disability arises soon after the

accident and is logically attributable to it, w th nothing

t o suggest any ot her explanation for the enpl oyee’s
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condition, we nay say without hesitation that there is no
substantial evidence to sustain the Conm ssion’s refusal to

make an award. dark v. Otenheiner, 229 Ark. 383, 314

S.W2d 497 (1958); Johnson v. Little Rock School District,

Ful | Comm ssion Opinion, Filed April 4, 2002 (C ai m Nos.
E700511 & F011921). But, if the disability does not manifest
itself until many nonths after the accident, so that
reasonabl e nen m ght di sagree about the existence of a
causal connection between the accident and the disability,
the i ssue becones one of fact upon which the Conm ssion’s

conclusion is controlling. Kivett v. Rednond Co., 234 Ark.

855, 355 S.W2d 172 (1962).

In my opinion, Caimnt has proven by a

preponderance of the evidence that his neck conplaints and
fi nger nunbness were a subsequent conplication which were a
natural and probable result of the original injury. Both
Dr. Tucker and Dr. Schl esinger have opined that Claimant’s
continued conpl aints of neck pain and finger nunbness were

related to the March 8, 2004 acci dent.
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Al t hough the neck pain did not manifest until a

few nonths after the accident, the finger nunbness has been
present since the March 8, 2004 accident. Dr. Tucker opined
that it would not be unusual for the pain fromthe shoul der
injury to mask the neck pain. There is no indication in the
record of any subsequent injury or accident to suggest any

ot her explanation for O aimant’s neck pain.

Dr. Schl esi nger opined that C aimant had a

brachi al plexus injury caused by stretching during the
March 8, 2004 accident. Dr. Tucker testified about what the
brachi al plexus is during his deposition.

Q What is brachial plexus?

A It’s where the nerves conme out of
the neck. It’s sort of the relay
box where different nerves as they
conme out of the neck becone the
nerves that go down to your
shoul der and arm

Q So, these nerves that cone out of
your neck are the ones that go down
your shoul der into your fingers?

A. Yes.
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Dr. Tucker also testified as to how to determ ne

if there is a brachial plexus injury.

Q s there any way to determ ne where
in the brachial plexus there was
damage, stretch damage?

Only by the physical exam

Q Sure. And, Doctor, again is it your
opinion to a reasonabl e degree of
nmedi cal certainty that this injury
that M. Heflin sustained at work,
this stretching type injury, was
t he cause of his neck pain? Is that
correct, and the tingling?

A It’s consistent wth the mechani sm
of his injury. And - - it’s
consi stent wth the mechani sm of
his injury and I, based upon his
report to ne, | believe it happened
then, within a reasonabl e degree of
nmedi cal certainty.

Based on the foregoing it is nmy opinion that

Cl ai mant has met his burden of proving a causal connection
bet ween his neck conplaints and finger nunbness and the
original accident of March 8, 2004.

Cl ai mant received physical therapy, epidural

steroid injections, chiropractic treatnent, and nedi cations

inrelation to his neck conplaints and finger nunbness. In
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my opinion, all treatnments received in relation to diagnosis
and treatment of Claimant’s neck and finger conplaints has
been reasonabl e and necessary in connection with his

March 8, 2004 injury.

Cl ai mant seeks tenporary total disability benefits

from Septenber 1, 2004 through Septenber 22, 2004; he seeks
tenporary partial disability benefits from Septenber 23,
2004 t hrough Decenber 6, 2004. C aimant returned to work on
August 23, 2004 and worked until Septenber 1, 2004, at which
poi nt his neck pain was intol erable and Dr. Tucker took

Cl aimant off work on that date due to his neck and neck-
related conplaints. Dr. Cathey kept clainmnt off work until
Decenber 6, 2004 due to those same conpl aints.

“Disability” nmeans incapacity because of

conpensabl e injury to earn the wages the enpl oyee received
at the time of the conpensable injury. Ark. Code Ann. 811-9-
102(8). Tenporary disability is determ ned by the extent to
whi ch a conpensable injury has affected the clainmant’s

ability to earn a livelihood, based on certain factors.
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Arkansas State H ghway & Transp. Dep’'t v. Breshears, 272

Ark. 244, 613 S.W2d 392 (1981).

Claimant, in ny opinion, has proven a causal

connection between his neck conplaints and his original
injury of March 8, 2004, and is entitled to the periods of
tenporary disability described above. Respondents woul d be
entitled to all offsets allowed by Ark. Code Ann. 811-9-411.
For the foregoing reasons, | respectfully dissent
fromthe Majority’s decision affirmng and adopting the

Adm ni strative Law Judge’s Oct ober 18, 2005 opi nion.

SHELBY W TURNER, Conmi SSi oner



