BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI M NO. F407042
BOBBY HEARD, EMPLOYEE CLAI MANT
CENTRAL ARKANSAS BUI LDI NG
MATERI ALS D/ B/ A MARTI N
BORCHERT CO., EMPLOYER RESPONDENT

STATE FARM FI RE & CASUALTY CO., CARRI ER RESPONDENT

OPI NI ON FI LED JUNE 15, 2006

Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE SIMMONS S. SM TH, Attorney
at Law, Little Rock, Arkansas.

Respondent represented by HONORABLE CAROL LOCKARD WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed in part and
reversed in part.

OPI Nl ON AND ORDER

The respondent appeals a decision of the
Adm ni strative Law Judge filed on February 1, 2006, finding
that the claimant had established conpensable injuries to
hi s neck, |ow back, left shoulder, and to his left ankle.
The Adm ni strative Law Judge al so awarded nedi cal benefits
and tenporary total disability benefits for the tinme period

of Novenber 18, 2003 to June 8, 2005. Last, she found that
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the respondents were entitled to a credit for paynents nade
agai nst indemity benefits owed to the claimant.

After a de novo review of the record, we find that
t he decision of the Admi nistrative Law Judge shoul d be
affirmed in part and reversed in part. More specifically,
we find that the claimant did not sustain a conpensabl e
injury to his ankle. However, we affirmthe remainder of
the Adm nistrative Law Judge’ s deci sion.

The cl ai mant worked as a delivery driver for the
respondents. He worked for the enployer w thout
interruption from1994 to the tinme of his injury. On
Novenber 18, 2003, the claimant was maki ng a delivery of
concrete to a custoner. The claimant was standing in the
bed of a truck unl oading concrete when a garbage truck hit
the truck on which he was standing. The claimant testified
as follows,

A. | was standing on the back of this
bed right here (indicating).

Q And tell us how the inpact felt and
what all took place in detail.

A. My neck popped, and it knocked ne
down on the bed of the truck. Then,
when | got up, | was still staggering,
and | grabbed a hold of the forklift to
hold on to keep fromfalling on the

gr ound.
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The claimant further testified that after the accident he
went to the office where Shane WI kins was tal king on the
phone. The claimnt said that he contacted his supervisor,
Curtis Lyman, of the accident and was instructed to return
to work.

The police arrived at the accident scene and took
statenents from David Eads (the driver of the garbage
truck), the claimant, Henry Parker, and from Jason B.

Al | i son(passenger in garbage truck). Eads’ report indicated
that he was attenpting to maneuver between two parked trucks
and hit one on the right side. Allison s report provided
that he was standing in the back of the garbage truck and
attenpted to tell Eads to stop to no avail. The claimant’s
report provided that he was on top of the truck when his
vehicl e was struck. A statenent by the police officer

i ndi cated, “Heards vehicle was parked on the North side of
the Road with Heard standi ng on the back unl oadi ng bl ocks
when struck by V-1. Heard conpl ai ned of neck + back pain;
however refused needi ng any nmedical attention at this tine.”
The report further indicated that Alison was “ejected off

upon col lision”.
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The cl ai mant was seen at Bapti st Heal th Medi cal
Center on the date of the incident. The report indicated
that the clai mant was standi ng on the back of a flat bed
trail er when another vehicle hit it. The report further
provi ded that the clainmant conpl ai ned of pain in his neck
and reported hearing his neck pop at the tine of his
accident. X-rays were performed and reveal ed that the
claimant suffered from sone degenerative changes and that he
had a reversal of his lordotic curve. The claimant was
given a cervical collar. He was also given Toradol and
prescri bed Flexeril and Lortab. He was also instructed to
use noist heat and to follow up with his primary care
physician if his condition had not inproved within five
days. He was also restricted fromworking for the day and
then fromlifting greater than 10 pounds for the next three
days.

The claimant was treated by Christopher L. Cathey,
D. C A note reflecting x-rays were performed on Novenber
21, 2003, indicated that Cathey diagnosed the claimant with
“Ri ght Spinous rotation of C5-7/T1.” Cathey restricted the

clai mant from working from Novenber 24, 2003 to Decenber 8,
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2003. Progress notes indicated that the claimnt al so
conplained of pain in his left ankle. The date of the
progress note is not |egible but appears to be from sone
time prior to Decenmber 5, 2003. It indicates, “Left ankle-
old fx".

The cl ai mant was subsequently treated by
Chri stopher Dodson, D.C. Dr. Dodson restricted the clai mant
from wor ki ng begi nni ng Decenber 15, 2003. Qher notes
i ndi cate that he provi ded excuses approximately every two
weeks extending the claimant’s restriction. On January 12,
2004, he opined that, “Upon pal pation, tenderness and nuscl e
spasns were pal pated in the posterior cervical spine
radiating out into the right upper trapezius.”

The cl ai mant was prescribed physical therapy, in
whi ch he conpl ai ned of right hip pain. A note from February
2, 2004, indicated that the claimnt suffered from ankle
pain. The note provided that the claimnt had no swelling
in his ankle, that x-rays showed a properly heal ed fracture,
and that the claimant’s hardware was not out of position.
Dr. Shock al so opined that he did not believe that the

claimant’ s synptons were related to his notor vehicle
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accident as the synptons had only been going on around a
week.

An EMG was perforned on the clainmant on March 3,
2004. The report provided that the clai mant had suffered
from “atrophy of left calf and thigh over the past few
years.” It further indicated that the clainmant’s test
returned as nornal.

A note fromApril 14, 2004, also revealed that the
cl ai mant had an ankle fracture in approxi mtely 2000 and
that the claimnt, “presents wanting us to change a letter
that was sent to neurology stating that he has had i ncreased
atrophy over the | ast several years.” The sane report
provi ded there was no joint swelling and that x-rays showed,
“a beautifully aligned binmalleolar fracture after open
reduction internal fixation. The hardware is properly
pl aced and not hing appears to be | oosened.” Finally, the
report indicated that the claimant’s neurol ogi cal studies
were normal. The clai mant was assessed with foot pain of
“unknown eti ol ogy”.

During physical therapy, the claimnt conpl ai ned

of ankle pain and pain in his SI Joint and in his | ower
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back. On May 5, 2004, Dr. Johannes G uenwal d di agnosed the
claimant with, “Left |lower extremty atrophy secondary to
ankl e pain and lack of use.” On May 6, 2004, Dr. G uenwald
rel eased the claimant from working.

On June 9, 2004, Dr. Guenwal d indicated that the
claimant’ s ankl e pain had resol ved. However, he indicated
that the claimnt was suffering fromradiating pain in his
| eft shoul der and arm and neck. He al so conplained of |ow
back pain. The claimant was referred to see Dr. Fox and was
given a work rel ease. An MRl dated June 18, 2004, indicated
that the claimant had nultil evel degenerative disc disease
with mld canal stenosis at levels C4-5 to C6-7. It further
reveal ed the cl ai mant had,” UNCI NATE SPURRI NG W TH BI LATERAL
SEVERE FORAM NAL NARROW NG AT C6-7 AND MODERATE FORAM NAL
NARROW NG AT C4-C5 LEVEL.”

A doctor’s report dated Septenber 2, 2004, from
Dr. Fox, provided that the clai mant had been eval uated for
“neck pain with [eft-upper-extremty radiation synptons.”
The claimant was referred for an EMa The MRl showed no
el ectrophysi ol ogi ¢ evi dence of cervical radicul opathy. A

report dated Septenber 16, 2004, indicated that Dr. Fox did
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not believe the clainmant was a surgical candidate. However,
he recomended the cl ai mant conti nue with physical therapy.
He al so instructed the claimant he could, “return to work as
tolerated”. He was al so advised to get another MRl in 3
nont hs.

Anot her MRI was performed on the clai mant on
Decenber 16, 2004. The report indicated that it was
conpared with the MRl perfornmed in June 2004. The report
provi ded, “This study is of considerably higher quality than
the prior study as there is no notion artifact on the
current examnation.” It also provided as foll ows,

The C2-3 disc spaces and neural foranen

are unremarkable. The C3-4 | evel shows

prom nent diffuse bul ging. Degenerative

changes are seen causi ng noderate

bil ateral foram nal narrowi ng. The

ant eroposteri or di nension of the spinal

canal is narrowed to 9 mm consi st ent

with early acquired stenosis.

The C4-5 level shows prom nent bul gi ng

wi t h degenerative changes. MId

narrowi ng of the spinal canal to 9 mm

There is sone flattening of the cord

wi t hout abnormal signal. There is

noder at e foramnm nal narrow ng.

A doctor’s note fromDr. Jam e Howard, dated June

29, 2004, revealed that the claimnt suffered fromradiating
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pain and spasns in his left rhonboids. She further

I ndi cated, “Pain and nuscle spasm may be secondary to the
findi ngs of degenerative di sk changes with stenosis on his
cervical spine MRI.” 1|In a note dated August 19, 2004,
Howar d i ndicated that the claimnt suffered from “neck and
shoul der pain resulting froman on-the-job accident in
Novenber of 2003.” There is also a notation that the

cl ai mant woul d be seeing a neurosurgeon in Septenber 2004.
Anot her note from Dr. Howard, dated Cctober 18, 2004,

i ndicated that the claimant woul d be able to work so | ong as
it did not require heavy lifting or straining of his neck.

A doctor’s note dated May 18, 2005, indicated that
the claimant had his hardware from his ankle renoved on
April 26, 2005. A note dated June 8, 2005, indicated that
the claimant was released to return to work.

The Adm nistrative Law Judge’s decision finds that
the claimant established injuries to his ankle, left
shoul der, |ow back, and to his neck. After a de novo review
of the record, we find that her decision should be affirned
except for the portion of the decision pertaining to the

conpensability of the claimant’s ankle. In our opinion, the



Heard - F407042 10
record indicates that the claimant credibly testified as to
the events of the accident. W also find that each of his
injuries were shown by objective nedical findings and that
he has proven by a preponderance of the evidence his
injuries were directly related to his work-rel ated
activities.

In order to prove a conpensable injury, a claimnt
must prove, anong other things, a causal relationship

bet ween his enploynent and the injury. MMllan v. U.S.

Motors 59 Ark. App. 85, 953 S.W2d 907 (1997). (bjective
nmedi cal evidence is necessary to establish the existence and
extent of an injury, but not essential to establish the
causal relationship between the injury and a work-rel ated

accident. Horticare Landscape Mynt. v. MDonal d, 80 Ark.

App. 45, 89 S.W3d 375 (2002). njective findings are
defined at Ark. Code Ann. 8§ 11-9-102(16) as those findings
whi ch cannot cone under the voluntary control of the
patient. \When the Comm ssion determ nes physical or

anatom cal inpairnment, conplaints of pain, straight-Ieg
raising tests, or active range of notion tests shall not be

consi dered objective findings. Further, nedical opinions
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addr essi ng conpensability and permanent inpairnment nust be
stated within a reasonabl e degree of nedical certainty.

bj ective nedical evidence is not essential to establish the
causal relationship between the injury and a work-rel ated
acci dent where objective nedical evidence establishes the
extent and existence of the injury, and a preponderance of
ot her non-nedi cal evidence establishes a causal relation to
a work-related incident. MDonald.

In the present case, the credible evidence shows
that the claimnt was standing on a truck when a dunp truck
hit his vehicle. Imediately after the accident, the
claimant reported that he was on top of the truck when the
ot her vehicle struck. This statement was corroborated by
the police statenments given by Jason Allison and Henry
Parker. Likew se, the police report indicated that the
cl ai mant was standing on the back of the truck at the tine
of injury.

The police report also indicated that the clai mant
conpl ai ned of neck and back pain inmediately after the
injury. The claimant testified to the sane effect. The

energency roomreport fromthe day of the accident,
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corroborates the police report and the claimnt’s testinony.
Specifically, it indicated that the claimant heard a pop in
his neck at the tine of the collision and presented with
neck pain. Likewi se the report provided, “He does have pain
with all range of nmotion of his neck. There is sone mld
mdline in the |ower c-spine.” An x-ray reveal ed that he
had degenerative changes in his cervical spine but also
reveal ed sone curvature of the spine. Furthernore, the
claimant was given Flexeril and Lortab. He was also
di agnosed with a cervical sprain and given a cervica
collar. In our opinion, each of these factors show that the
claimant’ s cervical and | ow back injuries were directly
related to his work-rel ated accident, and were shown by
obj ective findings.

bj ective findings to the claimnt’s cervical
spi ne and shoul der are further shown in the exam nations by
Chri stopher Dodson, D. C. A note dated January 12, 2004,
reveal ed, “Upon pal pation, tenderness and nuscle spasns were
pal pated in the posterior cervical spine radiating out into
the right upper trapezius. Additionally, on June 29, 2004,

Dr. Jam e Howard indicated the claimant suffered from spasns
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in his left rhonmboids. Likew se, on July 13, 2005, Dr.
Chri stopher Cathey, opined, “M. Heard presented to this
clinic on 11-23-03 with conplaints of neck and shoul der pain
starting at the tinme of the accident. After physical and
radi ol ogi cal exam nation ny diagnosis for M. Heard was
cervical sprain/strain, cervical radiculitis and nuscle
spasnms. Furthernore, an MRl dated, Decenber 16, 2004
reveal ed, “C4-5 | evel shows prom nent bulging with
degenerative changes”. Last, in a note dated August 19,
2004, Dr. Howard indicated the claimnt suffered from “neck
and shoul der pain resulting froman on-the-job accident in
Novenber of 2003.~

The respondents argue that the claimant at nost
suffered a tenporary aggravation of a pre-existing condition
in his neck and that he suffered no injury to his | ow back.
In supporting this argunment, they opine that the clai mant
had been suffering from back spasns yearly since 1998 and
that Dr. Howard had |inked the claimnt’s spasns to
degenerative probl ens.

We note, first, that the only nedical report

i ndi cating any history of previous neck problens is dated
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January 23, 1998. This indicates there was a | apse of
al nost five years between his |ast conplaint and the tinme of
the accident. Additionally, the note indicated he had a
“stiff neck” once a year; whereas after the accident, he had
ongoi ng, continued problens that did not resolve. Last, and
nost inmportantly, the report from 1998 indicated that the
claimant suffered from “NO RADI CULAR SYMPTOMS". In
contrast, the nedical records after the accident repeatedly
i ndi cated the claimant had spasming in his neck and that he
suffered fromradicular synptons. Accordingly, his
condition after the accident was different fromthat prior
to the accident.

Wth respect to the claimant’s prior back
conplaints, the last report prior to Decenber 2003
i ndi cating a back problem was dated August 18, 2003, and
sinply indicated that the claimant felt he had slept wong
and as a result suffered fromlow back pain. Just as with
the claimant’s neck, there is no indication that the
cl ai mant had ongoing | ow back pain or spasns prior to the
accident. However, after the accident the clai mant

presented with ongoing | ow back pain and spasnms. As such
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even if the claimant suffered froma pre-existing condition
(a finding which we do not nmake), then his condition was
aggravated by his work-rel ated acci dent.

As to the opinion of Dr. Howard, we note her
opinion that the claimant’s, “pain and nuscle spasm may be
secondary to the findings of degenerative disk disease with
stenosis on his cervical spine MR .” However, in our
opi nion, the use of the word “may” indicates that Dr.
Howar d’ s opi ni on was not given within a reasonabl e degree of
nmedi cal certainty. Just as a claimant cannot rely on such
an opinion in show ng causation, such an opinion should not
be used by the respondents to conclude that causation does
not exist. Furthernmore, we note that another note from Dr.
Howard explicitly provides that the claimnt suffered from
“neck and shoul der pain resulting froman on-the-job
accident in Novenmber of 2003.~

The respondent also relies on the MRl conducted on
June 9, 2004, which indicated that the claimant suffered
| argely from degenerative disc disease. W note that a
later MRl perforned in Decenber 2004, appears to be nore

reliable. The report fromthe Decenber 2004 MR
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specifically indicated that there were problens with the
June 2004 MRl and provided, “This study is of considerably
hi gher quality than the prior study as there is no notion
artifact on the current exami nation.” Accordingly, we find
that the results fromthe Decenber 2004 MRl should be relied
upon nore heavily than those of the June 2004 MRI. Wile
t he Decenber 2004 MRI reveal ed degenerative changes in the
claimant’s spine, it also reveal ed that the clai mant
suffered frombul ging discs at levels C3-4 and C4-5. Wen
considered with the change in the claimant’s synptonol ogy,
t he exi stence of objective findings that were not present
prior to the injury, and his ability to work before the
accident, we are convinced that the claimnt’s conditions
are directly related to his injury rather than due to pre-
exi sting degenerative di sc disease.

W al so affirmthe decision of the Adm nistrative
Law Judge in awarding nedical treatnent for the claimant’s
neck, back, and shoulder injuries. The evidence shows that
the treatnment requested by the claimant is both reasonabl e
and necessary to treat conditions that are directly related

to his work-related injuries. This is evidenced by the
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medi cal records indicating that the clai mant has suffered
from ongoi ng | ow back, neck, and shoul der pain and spasm ng
after the accident. Likew se, the need for nedical
treatment is shown by the fact that nultiple doctors
continued treating himand did not release himto return to
work until June 2005.

Wth respect to the claimant’s request for
treatment for his ankle, we find that there are no objective
findings of any ankle injury due to his work-rel ated
accident. It is undisputed that the claimant had previously
suffered a fracture in his ankle and that he had hardware as
aresult of that injury. The EMG report from March 3, 2004,
i ndicates the claimant suffered fromatrophy for years prior
to the incident in question. Additionally, the diagnostic
tests perfornmed on the claimant fail to reveal any signs of
any aggravation to his pre-existing condition. Further, Dr.
Shock indicated he did not believe the clainmant’s ankl e pain
was attributable to the claimant’s work-rel ated acci dent.
Last, on May 5, 2004, Dr. Johannes G uenwal d di agnosed the
claimant with, “left |lower extremty atrophy secondary to

ankl e pain and | ack of use,”. Accordingly, we reverse the
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portion of the Adm nistrative Law Judge’ s deci si on awardi ng
benefits related to the claimant’s ankle.

The Adm nistrative Law Judge awarded the cl ai nant
tenporary total disability benefits for the time period of
Novenber 18, 2003 to June 8, 2005. W affirmthis decision,
but note that pursuant to Ark. Code Ann. 811-9-501(a)(3)
provides, “If a disability extends for a period of two (2)
weeks, conpensation shall be allowed beginning the first day
of disability, excluding the day of injury.” Accordingly,
we find the claimant’s entitlenent to conpensation is
actually for the period of Novenmber 19, 2003 to June 8,
2005.

The respondent contends that the clai mant shoul d
not be entitled to any tenporary total disability benefits
after April 21, 2004. |In making this argunment, they all ege
that the claimnt did not provide doctor’s rel eases after
April 21, 2004, and that any subsequent rel eases were
related to the claimant’s ankle, |ow back, or shoul der
injuries.

Tenporary total disability for unschedul ed

injuries is that period within the healing period in which
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claimant suffers a total incapacity to earn wages. Ark.

State H ghway & Transportation Dept. v. Breshears, 272 Ark

244, 613 S.W2d 392 (1981). The healing period ends when
t he underlying condition causing the disability has becone
stable and nothing further in the way of treatnment wl|

I mprove that condition. Md Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982).

A cl ai mant who has been rel eased to |ight duty
wor k but has not returned to work may be entitled tenporary
total disability benefits where there is insufficient
evi dence that the clainmant has the capacity to earn the sane
or any part of the wages that he was receiving at the tine

of the injury. Breshears, supra; Sanyo Manufacturing Corp.

v. Leisure, 12 Ark. App. 274 (1984).

I n our opinion, the nedical records indicate that
the claimant remained in his healing period and was unabl e
to return to work even after April 21, 2004. The nedi cal
records reflect that even after April 21, 2004, the cl ai mant
was still undergoing physical therapy for his | ow back, an
injury which we find to be conpensable. Likew se, the

medi cal records reflect that the claimant was restricted
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fromworking by multiple doctors due to that injury. W
al so note that the claimnt continued to present with |eft
arm pain and pain radiating fromhis neck to his shoul der,
i ndicating that he was unable to work, in part due to his
neck injury. The nedical records al so reveal the clai mant
was receiving treatnment for his | ow back and shoul der, and
that those conditions only materialized after the clainmant’s
work-related injury. Finally, at the tinme of the hearing,
the claimant was still receiving treatnent, indicating he
had not exited his healing period.

We recogni ze that as of Septenber 16, 2004, Dr.
Fox indicated the claimnt could return to work as
tolerated. Likew se, we recognize that as of Cctober 18,
2004, Dr. Howard indicated that the claimant could return to
work so long as it did not require heavy lifting or neck
straining. Despite these doctor’s notes, we find the
cl ai mant should be entitled to receive tenporary tota
disability benefits until his full release to work as of
June 8, 2005. We meke this finding because it is undisputed
that the claimant’s job required heavy lifting, and prior to

June 8, 2005, the claimant was still unable to performthat



Heard - F407042 21

duty. As such, we find that there is insufficient evidence
to support a finding that the claimant was able to repl ace
his wages for the tine period in question. Accordingly, we
find the claimant is entitled to tenporary total disability
benefits as awarded by the Admi nistrative Law Judge.

The respondent argues that the clai mant shoul d be
precluded fromreceiving tenporary total benefits because he
did not provide the respondent with doctor’s rel eases after
April 14, 2004, and because he refused to undergo an
| ndependent Medi cal Exam nation at the request of the
respondent. W find these argunents to be unpersuasive.

The respondent admts they paid the claimnt his
full salary until the time of his discharge in the begi nning
of May. Likew se, they admt that the claimant’s nedi cal
expenses were paid for until that tinme. The clainmant al so
testified that he took doctor’s statenents as he received
them The clai mant described his discharge as foll ows,

Well, in May he done got nmad at me when

| gave himny doctor’s statenent that

t he doctor gave nme for four nore weeks

of therapy. On 5-5 1 went in there, and

he fired ne. And the doctor had sent

hima statenment saying that | was under
a doctor’s care — - Dr. Gruenwal d.
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The claimant testified that around the first of My, Lyman
al so requested that he go see another doctor. Lynman
corroborated that testinony and indicated he was
di ssatisfied with the reports he had been receiving fromthe
claimant. Accordingly, it is apparent that until the tine
of his discharge, the claimant was providing doctor’s
rel eases and keepi ng Lyman apprized of his nedical
condition. It is also equally apparent that the clai mant
was di scharged, in part, due to his inability to return to
work due to his conpensable injuries. As the claimant had
been di scharged, in our opinion, any subsequent attenpt to
provi de additional notes would have been pointless because
he had al ready been term nated.

As to the respondent’s assertion that the clai nant
shoul d be deni ed benefits because he refused to undergo an
| ndependent Medi cal Exami nation, we find that the respondent
was obligated to petition the Comm ssion for such a change.
It is unrefuted that the respondent was aware that the
claimant was receiving nedical care and they initially
agreed with the claimant’s choice of physician. However,

after the enpl oyer becane dissatisfied because the clai mant
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had not recovered, they decided on their own accord to nake
hi m see another physician. As noted by this Comm ssion, in
t he event the respondent wants an i ndependent nedi cal

exam nation, they nmust still petition the Comm ssion and

show that it is reasonable and necessary. See, King v.

Wl low OCaks Acres, 2001 AWCC 16, O ai m No. E903202, (Ful

Comm ssion Qpinion filed January 25, 2001), See, also,

Johnson v. Arkansas H ghway Departnent, 2001 AWCC 140,

Claim No. E912379, (Full Comm ssion Opinion filed June 21,
2001). In the present case, the respondent did not attenpt
to petition the Comm ssion in order to have the I ME
performed, and accordingly, we find that the cl ai mant shoul d
not be penalized because he did not conply with the
respondent’ s unaut horized request to go to the I Me

In summary, we find that the clai mant has shown
t hat he sustained conpensable injuries to his left shoul der,
| ow back, and neck. Likewise, we find that he is entitled
to receive nedical benefits for treatnent of those
conditions and is entitled to tenporary total disability
benefits for the time period of Novenber 19, 2003 through

June 8, 2005. W also find that the respondents shoul d be
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entitled to a credit for the tinme period in which the
claimant was paid his full salary. Last, we find that the
clai mant did not sustain a conpensable ankle injury shown by
obj ective nedical findings.

Al'l accrued benefits shall be paid in a |unp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
deci sion in accordance with Ark. Code Ann. 811-9-809( Repl
2002) .

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 811-9-715 (Repl. 2002). For
prevailing on this appeal before the Full Conm ssion,
claimant’ s attorney is hereby awarded an additi onal
attorney’s fee in the anmount of $500.00 in accordance wth
Ark. Code Ann. §11-9-715(b) (Repl. 2002).

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi ssi oner
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Comm ssi oner McKi nney concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| nmust respectfully concur, in part with and
dissent, in part fromthe majority opinion. | concur in the
finding that the claimant failed to prove he sustained an
injury to his left ankle. However, | dissent fromthe
finding that the claimant proved by a preponderance of the
evi dence that he sustained a conpensable injury on
Novenber 18, 2003, and the finding that the claimant was
entitled to tenporary total disability benefits from
Novenber 18, 2003, through June 8, 2005. | find that the
clai mant had a tenporary aggravation of a preexisting
condition which resolved by April 2004.

After conducting a de novo review of the nedical
records in this case, | find that the claimnt had a
tenporary aggravation of a preexisting condition with
respect to his neck injury. The nedical evidence
denonstrates that the clainmant had received treatnment for
his | ow back, cervical spine, and ankles prior to the
inci dent on Novenber 18, 2003. The nedical evidence

denonstrates that the claimant had been suffering from back
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spasns on a yearly basis since at least 1998. In fact, Dr.
Jam e Howard, in a report dated July 6, 2004, |inked the
spasmto the claimnt’s extensive degenerative problens. Dr.
Howar d opined that the claimnt’s “pain and nuscl e spasm nay
be secondary to the findings of degenerative disk disease
with stenosis on his cervical spine MR .”

Li kewi se, on June 9, 2004, Dr. Guenwald ordered a
conprehensi ve set of x-rays ained at detecting physi cal
abnormalities in the claimant’s el bow, pelvis, and right hip
and shoul der. Each x-ray returned normal results. The
cl ai mant underwent another MRl which did not produce
evi dence of any probl ens ot her than degenerative disk
di sease with mld spinal canal stenosis at C4-5 through
C6-7, as well as, uncinate spurring with bilateral severe
foram nal narrowi ng at C6-7 and noderate foram nal narrow ng
at C4-5 level. Dr. Shihibi ordered an EMJ NCS test to see if
there were any physiol ogi c evi dence of cervical
radi cul opaty, but these al so cane back nornmal. Al the
nmedi cal evidence denonstrates is that the clai mant had
degenerative problens. At the very nost, the clai mant
sust ai ned an aggravation of his preexisting condition which

resol ved by April of 2004.
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In Maverick Transp. V. Buzzard, 69 Ark. App. 128,

10 S.W3d 467 (2000), the Arkansas Court of Appeals

di scussed the difference between an aggravation and a
recurrence as it relates to workers’ conpensation |aw. The
Court stated:

An aggravation is a newinjury resulting
from an i ndependent incident. Farmnl and
Ins. Co. v. DuBois, 54 Ark. App. 141,
923 S.W2d 883 (1996). A recurrence is
not a new injury but nerely another
period of incapacitation resulting from
a previous injury. Atkins Nursing Hone
v. Gray, 54 Ark. App. 125, 923 S.w2ad
897 (1996). A recurrence exists when the
second conplication is a natural and

pr obabl e consequence of a prior injury.
Weldon v. Pierce Bros. Constr., 54 Ark.
App. 344, 925 S.wW2d 179 (1996). Only
where it is found that a second epi sode
has resulted from an i ndependent
intervening cause is liability inposed
upon the second carrier.

Id. at 130, 10 S.W3d at 468. An aggravation is a new injury
wi th an i ndependent cause and, therefore, nust neet the

requi renents for a conpensable injury. Crudup v. Regal Wre,

Inc., 341 Ark. 804, 20 s.W3d 900 (2000); Ford v. Chem pulp

Process, Inc., 63 Ark. App. 260, 977 S.W2d 5 (1998).

Therefore, after considering the evidence, | find that the

cl ai mant sustai ned a conpensabl e tenporary aggravation of a
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preexisting condition of his cervical spine on Novenber 18,
2003. Since the respondent paid the claimant his salary,
they are entitled to a credit.

| also nmust dissent fromthe finding that the
claimant was entitled to additional tenporary tota
disability benefits. In my opinion, the claimant is not
entitled to any tenporary total disability benefits after
April 21, 2004. Tenporary total disability is that period
within the healing period in which an enpl oyee suffers a

total incapacity to earn wages. K1l Constr. Co. V.

Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002). Wen an
injured enployee is totally incapacitated from earni ng wages
and remains in his healing period, he is entitled to
tenmporary total disability. 1d. The healing period is
statutorily defined as that period for healing of an injury

resulting froman accident. Dallas County Hosp. V. Daniels,

74 Ark. App. 177, 47 S.W3d 283 (2001). The healing period
ends when the enployee is as far restored as the permanent
nature of his injury will permt, and if the underlying
condition causing the disability has becone stable and if
nothing in the way of treatnent will inprove that condition,

t he healing period has ended. Crabtree, supra. The question
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of when the healing period has ended is a factual
determnation for the Conmm ssion.

The healing period is defined as that period for
healing of the injury that continues until the enployee is
as far restored as the permanent character of the injury

will permt. Arkansas Hi ghway & Transp. Dept. v. MWIIians,

41 Ark. App. 1, 846 S.W2d 670 (1993). If the underlying
condition causing the disability has becone nore stable and
I f nothing further in the way of treatnment will inprove that
condition, the healing period has ended. The persistence of
pain may not in and of itself prevent a finding that the
heal i ng period is over, provided that the underlying

condition has stabilized. 1d.; Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W2d 582 (1982). Conversely, the
heal i ng period has not ended so long as treatnent is
adm nistered for the healing and alleviation of the

condition. McWIlians, supra; J.A. Riggs Tractor v. FEtzkorn,

30 Ark. App. 200, 785 S.W2d 51 (1990). The determ nation of
when the healing period ends is a factual determ nation to

be made by the Conmmi ssion. McWIlians, Parker, supra. In

Pal |l azollo v. Nelns Chevrolet, 46 Ark. App. 130, 877 S.W2d

938 (1994), the Court of Appeals stated that in order to be
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entitled to tenporary total disability conpensation for an
unschedul ed injury, a claimnt nust prove that he renai ned
within his healing period and that he suffered a total

incapacity to earn wages (citing Arkansas State H ghway &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392

(1981)).

In ny opinion, the claimant has failed to prove by
a preponderance of the evidence that he is entitled to any
tenporary total disability benefits after April 21, 2004.
First, it is of note that M. Lyman continued to pay the
claimant his full salary through May 5, 2004. Medi cal
records indicate that Dr. Lori Bacon first opined that the
claimant could return to work when he was di scharged from
t he emergency room on Novenber 18, 2003. Dr. Bacon’s orders
were that the claimnt should work nodified duty for 3 days
and then return to regular duty. M. Lyman paid the clai mant
for 3 days of light duty without asking himto conme to work.
He expected the claimant to return after the third day but
the clai mant never did. The cl ai mant presented work rel eases
through April 21, 2004. After that date, all the subsequent
treatment and therapy deal with the claimant’s ankle, |ower

back, and |l eft arm and shoul der which are not related to the
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i nci dent of Novenber 18, 2003.

Moreover, the claimant failed to cooperate with
t he respondent enpl oyer in undergoing an i ndependent nedi cal
eval uation. After receiving essentially the same note every
two weeks, and after hearing fromthe claimant that he
needed just two weeks of therapy, M. Lynman decided that he
was dissatisfied with the answers that he had been getting
fromthe claimant’s treating physicians. M. Lyman w shed to
get another doctor’s opinion as to what, if anything, was
wong with the claimant and what types of treatnent woul d be
necessary. In fact, M. Lyman continued to work with the
claimant to try to return himto work until he refused to
see a doctor that he had set up an appointnment with in My
of 2004. The claimant failed to attend his first appoi ntnent
and informed M. Lyman that he refused to attend the second.
It was at that tine that M. Lyman termnated the claimant’s
enpl oynent .

Further, the evidence denponstrates that M. Lynman
was never provided any docunentation indicating that the
cl ai mant should be off work subsequent to April of 2004. M.
Lyman testified, “Bobby repeatedly told nme that he was ready

to cone back to work; that he was ready to be rel eased; and
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that he didn't understand why the chiropractor kept extended
it to two weeks, that he was tired of being at hone and was
ready to cone back to work.” Therefore, after considering
all the evidence in the record, | cannot find that the

cl ai mant proved by a preponderance of the evidence that he
was entitled to any tenporary total disability benefits
subsequent to April 21, 2004. Therefore, for all the reasons
set forth herein, | must respectfully concur, in part wth,

and dissent, in part fromthe majority opinion.

KAREN H. McKI NNEY, Comm ssi oner



