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OPINION AND ORDER

 The respondents appeal the Administrative Law

Judge’s findings on the following points. First, the

respondents appeal the finding that the claimant has proven

by a preponderance of the evidence that she is entitled to

additional medical treatment for her compensable injury of

March 13, 2004. Second, respondents appeal the finding that

the claimant is entitled to a permanent physical impairment

rating of 5% to the body as a whole. Third, the respondents

appeal the finding that the claimant is entitled to wage
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loss benefits above and beyond any permanent physical

impairment that she may have sustained, assuming, for the

sake of argument, that she sustained any permanent physical

impairment. Last, the respondents assert that they are

entitled to an offset for any unemployment benefits the

claimant has received. The respondents agree that the

Administrative Law Judge’s findings concerning all other

issues are correct and should be adopted by the Commission.

A carefully conducted de novo review of this claim

in its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable

injury. Further, the claimant has failed to prove that she

is entitled to a permanent physical impairment rating of 5%

to the body as a whole, and therefore, to wage loss

benefits. Lastly, pursuant to Ark. Code Ann. §11-9-506, the

respondents have failed to prove entitlement to an offset

for any unemployment benefits received by the claimant.

Therefore, we find that the decision of the Administrative

Law Judge should be affirmed in part, and reversed in part,
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to reflect that the claimant is not entitled to benefits

beyond those that she has previously received.

On March 13, 2004, the claimant fell a short

distance from a ladder, sustaining a compensable contusion

to her buttocks with lower back pain. Upon his examination

of the claimant on March 21, 2004, the claimant’s treating

physician, Dr. J.P. Wornock, found tenderness in the

claimant’s right paraspinaous muscles from the neck down the

T-spine. According to Dr. Wornock’s report, an X-ray which

had been taken of the claimant’s lumbar spine on March 16,

2004, showed only degenerative changes. An X-ray of the

claimant’s sacrum was still pending. Therefore, Dr. Wornock

released the claimant to return to work with some

restrictions. Dr. Wornock’s next medical report, dated

June 17, 2004, reflects that a recent MRI of the claimant’s

lumbar spine revealed “minimal changes of a chronic nature,

nothing acute.” Therefore, Dr. Wornock released the claimant

from his care, with no medical restrictions. While under Dr.

Wornock’s medical care, the claimant underwent 8 physical

therapy visits at Searcy Physical Therapy clinic. 
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On October 6, 2004, the claimant was granted a

change of physician to a chiropractor, namely Dr. Larey Six.

In his final medical report dated December 20, 2004, Dr. Six

opined that the claimant had incurred a cervical, thoracic

strain/sprain from her fall in March. Further, Dr. Six

stated that the claimant’s response to conservative

chiropractic treatment had been good, and that her prognosis

was fair. However, Dr. Six predicted that the claimant would

experience “other complicating factors” with the passage of

time. Based on the nature of the claimant’s injury and his

prediction that she would experience future complications,

Dr. Six expected that the claimant would require unspecified

long-term supportive care. Finally, based upon his final

examination of the claimant and her X-ray, Dr. Six assigned

the claimant with a 7% whole body impairment rating based

upon Table 75 of the AMA Guides to the Evaluation of

Permanent Impairment (4th ed. 1993).

The claimant’s testimony reflects that she

graduated from high school. Afterwards, she attended one

semester at the University of Arkansas at Little Rock.
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Further, after high school she took bookkeeping/accounting

courses at a trade school and a basic computer course. The

claimant testified that she has also had some CNA-type

training. 

The claimant’s work history reflects that her

first sustained employment after high school was with

Walloch Home Center from 1985 through the time it closed in

1995. Prior to that time, the claimant did a variety of odd-

jobs. The claimant agreed that while at Walloch, she first

worked in the credit office and then the customer service

department. Between 1995 and 2003, the claimant performed

odd-jobs, such as housekeeping, gas station attendant, and

kitchen help in a restaurant. From June 2003 through June of

2004, the claimant worked for the respondent employer. The

claimant stopped working for the respondent employer in

June of 2004. Shortly thereafter, the claimant worked for

Daughtery Farms performing general gardening-type

activities. The claimant testified that she voluntarily left

Daughtery Farms because the work was sporadic. From October

19, 2004, through December 30, 2004, the claimant worked for
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Land-O-Frost in its packing department. The claimant

testified that she was terminated from Land-O-Frost because

of her physical limitations in performing repetitious work

activities. In 2005 the claimant began working for Griffis

Farms, which is a poultry farm. Having worked at Griffis as

recently as a week prior to her hearing of July 26, 2005,

the claimant stated that her work there is sporadic. In

approximately June of 2005, the claimant also began working

part-time for the Dollar Store. In addition to the above,

the claimant has worked for the state police doing data

entry in its fingerprinting division and logging in

fingerprints via an AFIS machine.

The claimant testified that she received temporary

total disability benefits from March 13, 2004, through

June 17, 2004. In addition, the claimant testified that she

applied for unemployment compensation benefits in April of

2004. She stated that she received full weekly unemployment

benefits from around July 3, 2004, through October 16, 2004.

Thereafter, the claimant received reduced unemployment

benefits contingent on her earnings from actual employment
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and taxes withheld, through January 25, 2005. The claimant

re-applied and was approved for additional unemployment

compensation benefits in April of 2005. Further, the

claimant applied for social security disability benefits in

2002, and again in September of 2004, following her

compensable injury. The claimant agreed that she listed

diabetes as among the reasons she is disabled for purposes

of social security disability benefits. The claimant stated

that to date, she has been denied social security disability

benefits.

The claimant contends that she contacted the

respondent employer on a weekly basis - both prior to and

after her release by Dr. Wornock - seeking a light duty

position. The claimant stated that it was her understanding

that she was required by company policy to call in on a

weekly basis. She further stated that 5 weeks after her

medical release, “the people at the unemployment office”

informed her that she was no longer employed by the

respondent employer. The claimant testified that she

believed there were jobs available through the respondent
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employer that met her physical restrictions at the time she

was allegedly terminated. 

Angela Clayton, selling branch manager for the

respondent employer, testified during the hearing.

Ms. Clayton explained that part of her job duties entail

overseeing operations in the Searcy office. Ms. Clayton

corroborated that in order to keep an “open file”, absent

employees are asked to call in every 7 to 10 days. “If you

continue to call in,” explained Ms. Clayton, “it’s open

until there’s an assignment that your skills match.” Ms.

Clayton stated that employees who fail to call within 30 to

60 days are placed on an inactive list. After a year of no

contact, employees are required to reapply with the agency.

In the claimant’s particular case, Ms. Clayton testified

that light duty was offered to her after her compensable

injury. More specifically, Ms. Clayton stated:

Light duty was offered to her at Rosti.
She was hurt on the 13th and went to the
doctor, Dr. Wornock, on the 14th; worked
the 15th with the light duty, which was
a Monday; went for X-rays on the 16th;
came into the office on the 16th after
doing the light duty stating that she
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was hurting and could not do the job. I
was the one that actually talked to her
that day because I called Rosti to let
them know that she would not be coming
in hurting.

Ms. Clayton’s testimony regarding the number of

times that the claimant called in after her release by Dr.

Wornock contradicts the claimant’s testimony. According to

Ms. Clayton, there were two documented occasions when the

claimant called in available for work. Ms. Clayton explained

that as the claimant phoned in, her skills would have been

matched against what was open. Ms. Clayton assumed that

there were no positions available that matched the

claimant’s skills on those two occasions when she called in.

With regard to the claimant’s alleged termination,

Ms. Clayton offered the following testimony:

Q. Would there have been any personal
reason or any reason at all not to have
sent Ms. Hancock somewhere if she had
the same work requirements and that you
could match her?

A. No. There would be no reason we would
not send her.

Q. Now that it’s been more than a year,
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what is the status of her file at this
time?

A. Her file is closed. It’s been over a
year. And her actual job closer at Rosti
was in June when Dr. Wornock released
her. That’s when we considered her no
longer on assignment. So since it has
been a year, she would have to
reapply... .

Upon cross-examination, Ms. Clayton explained that

although the claimant would have been considered inactive

after 10 to 30 days, she could have called in and verbally

updated her file in order to keep it open. Except for the

two documented occasions after her release by Dr. Wornock,

the claimant failed to call in as required.

The claimant currently believes that she suffers

from a lower back fracture. However, the medical records do

not sustain the claimant’s belief, in that no fracture was

revealed through diagnostic testing, and no physician has

diagnosed her with a fracture.

Turning now to the issues, we find that the

claimant is not entitled to additional temporary total

disability benefits after June 17, 2004. Temporary total
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disability is that period within the healing period in which

an employee suffers a total incapacity to earn wages. K II

Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414

(2002). When an injured employee is totally incapacitated

from earning wages and remains in her healing period, she is

entitled to temporary total disability. Id. The healing

period is statutorily defined as that period for healing of

an injury resulting from an accident. Dallas County Hosp. V.

Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001). The healing

period ends when the employee is as far restored as the

permanent nature of his injury will permit, and if the

underlying condition causing the disability has become

stable and if nothing in the way of treatment will improve

that condition, the healing period has ended. Crabtree,

supra. The question of when the healing period has ended is

a factual determination for the Commission.

First, the record clearly establishes that as of

June 17, 2004, the claimant was released by her primary

treating physician with no work restrictions. In his report

of that date, Dr. Wornock wrote, “Full release, I do not
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need to see her again.” Although the claimant attended brief

chiropractic treatment with Dr. Six after her release by

Dr. Wornock, the evidence preponderates in favor of the

claimant having reached the end of her healing period as of

June 17, 2004. 

Second, the claimant applied for and received

unemployment benefits after her release by Dr. Wornock, thus

indicating that she considered herself to be ready and able

to work. In fact, the claimant took jobs with several

employers during the time in question, which demonstrates

that she was not totally incapacitated from earning wages.

Based upon the foregoing, we find that the claimant’s

healing period ended on June 17, 2004, and that she has

failed to establish that she is entitled to any period of

temporary disability beyond that date. Accordingly we find

that this finding of the Administrative Law Judge is hereby

affirmed.

Next, regarding the issue of whether suitable

employment within the claimant’s physical and mental

limitations was available with the respondent employer at
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any point after her release by Dr. Wornock, we find that the

claimant has failed to fully establish the elements of Ark.

Code Ann. §11-9-505(a). The weight of the credible evidence

indicates that the respondent employer did not fail in its

statutory obligation to provide available suitable

employment to the claimant after her release by Dr. Wornock.

Rather, the preponderance of the evidence reveals that the

claimant failed to phone in as required by company policy.

Therefore, she did not fully avail herself to any

opportunities with the respondent employer that may have

been available during the time in question. Ms. Clayton’s

testimony clearly reflects that on those two occasions when

the claimant phoned in, no work was available that matched

the claimant’s skills. Otherwise, the respondent employer

stood ready to place the claimant in an appropriate work

assignment. Moreover, the claimant was released with no

restrictions. Therefore, it stands to reason that had the

claimant followed proper company protocol, the respondent

employer would have eventually found her a suitable

employment assignment. As the Administrative Law Judge
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points out, however, the claimant, on her own initiative,

has found work since her release by Dr. Wornock. Therefore,

we find that the weight of the credible evidence fails to

establish that the respondent employer refused, without

reasonable cause, to return the claimant to work where

suitable employment was available. Accordingly, we find that

this finding of the Administrative Law Judge is hereby

affirmed.

Finally, we find that the claimant has failed to

prove by a preponderance of the evidence that a vocational

rehabilitation evaluation would be appropriate at this time.

As the Administrative Law Judge stated, the claimant has

transferable job skills, and she is under no physician-

assigned permanent work restrictions and/or recommendation

for vocational retraining. Based upon the foregoing, the

claimant has failed to prove that she is entitled to

benefits pursuant to Ark. Code Ann. §11-9-505(a)&(b).

Therefore, the finding of the Administrative Law Judge in

this regard is hereby affirmed. 

With regard to her claim for additional benefits,
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we find that the claimant has failed to prove that she is

entitled to benefits beyond those that she has already

received. First, the medical records reveal that additional

medical treatment is not reasonable and necessary for the

treatment of the claimant’s compensable injury. Second, the

claimant has failed to establish that she has sustained

permanent physical impairment. Consequently, the claimant

has failed to establish that she is entitled to wage loss

benefits.

Employers must promptly provide medical services

which are reasonably necessary for treatment of compensable

injuries. Ark. Code Ann. § 11-9-508(a)(Repl. 2002). However,

injured employees have the burden of proving by a

preponderance of the evidence that the medical treatment is

reasonably necessary for the treatment of the compensable

injury. Norma Beatty v. Ben Pearson, Inc., Full Workers’

Compensation Commission Opinion filed February 17, 1989

(Claim No. D612291). When assessing whether medical

treatment is reasonably necessary for the treatment of a

compensable injury, we must analyze both the proposed
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procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). Also,

the respondent is only responsible for medical services

which are causally related to the compensable injury. 

Regardless of the claimant’s current complaints or

beliefs about her condition, the medical records demonstrate

that she sustained a soft tissue injury on March 13, 2004,

that had fully resolved no later than June 17, 2004. And,

although medical treatment intended to reduce or enable an

injured worker to cope with chronic pain attributable to a

compensable injury may constitute reasonably necessary

medical treatment, that is not the case here. See, Tina

Hawkins v. TEC, Full Commission Opinion filed July 14, 1993

(Claim No. E107391). See also, Billy Christopher v. Lavaca

Vault, Full Commission Opinion filed June 20, 1991 (Claim

No. D704562). As previously stated, the medical records

establish that the claimant sustained a muscle strain as a

result of her fall on March 13, 2004, as opposed to a

fracture, herniation, or otherwise more serious condition.
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This conclusion is supported by the diagnostic studies

conducted contemporaneously with the claimant’s injury. More

particularly and as previously discussed, an X-ray taken of

the claimant’s lumbar spine on March 16, 2004, showed only

degenerative changes. Likewise, an MRI taken on June 17,

2004, confirmed minimal changes of a chronic nature, with

nothing acute indicated. In addition, both Dr. Wornock and

Dr. Six diagnosed the claimant with a soft tissue injury

only. To illustrate, in his report dated June 17, 2004,

Dr. Wornock stated that the claimant’s diagnosis was

“backache, unspecified.” Subsequently, Dr. Wornock fully

released the claimant from further medical treatment with no

restrictions. Likewise, Dr. Six’s final diagnosis of the

claimant’s condition was cervical/thoracic lumbar

strain/sprain. And, although Dr. Six predicted in December

of 2004 that the claimant would need “long-term supportive

care”, he did not offer details concerning this care.

Rather, Dr. Six issued the following vague statement

concerning the claimant’s expected future medical needs.

As time passes, complicating factors in
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this case will cause and increase in
such areas as DJD, OA, foramina
encroachment, and decreased ROM in the
cervical and lumbar areas with
headaches. 

It is well established that the Commission is

entitled to review the basis for a doctor’s opinion in

deciding the weight of the opinion. Reeder v. Rheem Mfg.

Co., 38 Ark. App. 248, 832 S.W.2d 505 (1992). Unfortunately

for purposes of this review, Dr. Six’s statement concerning

the claimant’s anticipated medical treatment is of little

value in that he does not specifically state what these

“complicating factors” are, or are expected to be. If

permitted, we could speculate that Dr. Six is referring to

the claimant’s obesity, alleged diabetes, or even her

injury. However, we are restricted to the evidence before

us, which fails in this instance to provide us with

clarification. Therefore, we must rely more heavily on the

medical records for guidance. These records demonstrate that

degenerative changes were present in the claimant’s spine at

the time of her compensable back injury. Thus, it is evident
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that the claimant’s degenerative condition was preexisting.

Moreover, degenerative joint disease and osteoarthritis,

which are listed by Dr. Six as conditions which may either

be caused or complicated by factors unknown to us, do not

necessarily result from a soft tissue injury. It is well

known that degenerative conditions, unless specifically

shown to be caused otherwise, usually develop over a period

of time and are commonly the result of age and use. Dr. Six

does not offer a medical basis for his opinion regarding

these alleged “complicating factors”, or which conditions

may be caused by them as opposed to complicated by them. Nor

does Dr. Six’s list seem to be all-inclusive. In sum,

Dr. Six’s opinion is vague, ambiguous, and far too general

for the purpose of determining the need for additional

medical treatment with regard to the claimant’s compensable

back strain. However, reliable objective medical evidence

presented in this claim shows that degenerative changes were

present in the claimant’s spine at the time of her

compensable injury. Therefore, reasonable minds can conclude

without resorting to speculation that the “complicating
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factors” to which Dr. Six refers are preexisting conditions

that will naturally worsen with time, but that are not

necessarily a result of injury. At any rate, Dr. Six has not

provided a solid medical opinion on which to base an award

of additional medical treatment, nor do the medical records

support such a finding. Therefore, we find that the claimant

has failed to establish a causal connection between the

potential degenerative conditions for which she may need

future medical treatment, and her compensable back strain.

Likewise, we find that the claimant has failed to

prove by a preponderance of the evidence that she has any

current medical condition related to her compensable injury

that requires ongoing or additional medical treatment. The

Administrative Law Judge concluded that the claimant’s

healing period ended as of June 17, 2004. Notwithstanding

this determination, the Administrative Law Judge awarded the

claimant additional medical treatment “in light of the

persistent nature” of the claimant’s symptoms as documented

by both Dr. Six and in nurse’s notes from her employment

with Land O’Frost. In finding that the claimant’s current
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symptoms are causally related to her compensable injury, the

Administrative Law Judge awarded additional medical benefits

for treatment that may be necessary to maintain her current

level of healing in accordance with Artex Hydrophonics Inc.

v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983). However,

the record fails to support the assumption that the

claimant’s back strain is likely to regress without

additional medical treatment. Rather, the greater weight of

the credible evidence, as supported by the objective medical

evidence, shows that the claimant reached the end of her

healing period on June 17, 2004, at which time her condition

had become stable. Thereafter, the claimant experienced

episodes of pain and spasms in her back, for which she

underwent chiropractic treatment with Dr. Six. Although, the

claimant maintains that she still has weakness in her back

with occasional pain, there is no evidence of record that

the claimant currently requires additional medical treatment

for her compensable back strain. Rather, the weight of the

credible evidence indicates that the claimant has reached

the end of her healing period for her compensable back
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strain, and that nothing further in the way of medical

treatment is required for that condition. In further support

of this conclusion, the claimant has no medical

restrictions, she is not under active medical treatment for

her back strain, and the record is devoid of evidence that

the claimant currently maintains her symptoms with

prescription medications. Therefore, an award of additional

medical treatment is hereby denied.

With regard to permanent physical impairment, we

find that the claimant has failed to prove by a

preponderance of the evidence that she is entitled to an

impairment rating for her compensable back strain. Injured

workers bear the burden of proving by a preponderance of the

evidence that they are entitled to an award for a permanent

physical impairment. Moreover, it is the duty of this

Commission to determine whether any permanent anatomical

impairment resulted from the injury, and, if it is

determined that such an impairment did occur, the Commission

has a duty to determine the precise degree of anatomical

loss of use. Johnson v. General Dynamics,46 Ark. App. 188,
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878 S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994). Any determination of the

existence or extent of physical impairment shall be

supported by objective and measurable physical or mental

findings. Ark. Code Ann. § 11-9-704(c)(1). Objective

findings are those findings which cannot come under the

voluntary control of the patient. Ark. Code Ann. § 11-9-

102(16). Furthermore, the Commission cannot consider

complaints of pain when determining physical or anatomical

impairment. Id. Ark. Code Ann. §11-9-102(A)(ii). Physical

impairments occur when an anatomical or physiological

abnormality permanently limits the ability of the worker to

effectively use part of the body or the body as a whole.

Consequently, an injured worker must prove that the work-

related injury resulted in a physical abnormality which

limits the ability of the worker to effectively use part of

the body or the body as a whole. Therefore, in considering

such claims, the Commission must first determine whether the

evidence shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical
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impairment alleged by the injured worker. Crow, supra.

The Commission has the authority and the duty to

weigh medical evidence to determine its medical soundness,

and we have the authority to accept or reject medical

evidence. Mack v. Tyson Foods, Inc., 28 Ark. App. 299, 771

S.W.2d 794 (1989); Wasson v. Losey, 11 Ark. App. 302, 669

S.W.2d 516 (1984); Farmers Insurance Co. v. Buchheit, 21

Ark. App. 7, 727 S.W.2d 391 (1987). Likewise, the Commission

is entitled to examine the basis for a physician’s opinion,

like that of any other expert, in deciding the weight to

which that opinion is entitled. Finally, permanent benefits

shall be awarded only upon a determination that the

compensable injury was the major cause, or more than 50%, of

the disability or impairment. Ark. Code Ann. §§11-9-

102(4)(F)(ii)(a) & 11-9-102(14).

Dr. Wornock released the claimant without

restrictions in June 2004, approximately 3 months following

her compensable injury. Some 7 months later, Dr. Six

observed muscle spasms in the claimant’s lower back which he

attributed to her injury. Thereafter, based upon his final
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examination of the claimant and her X-ray, Dr. Six assigned

the claimant with 7% permanent physical impairment to the

body as a whole. Subsequently, the Administrative Law Judge

reduced the claimant’s rating to 5%. In making this

determination, the Administrative Law Judge referred to

Table 75 of the Guides. Id., at page 113. In his Opinion,

the Administrative Law Judge explained that he interpreted

from Table 75 that the claimant’s appropriate rating for her

admittedly compensable lumbar injury with documented ongoing

muscle spasm should be 5% to the body as a whole rather than

7% to the body as a whole. The Administrative Law Judge

further explained that he based his rating, in part, on the

claimant’s “permanent and persistent” low back symptoms, and

on “her lack of ongoing symptoms or documented ongoing back

abnormalities” before her fall in March of 2004. As the

respondent correctly asserts on appeal, however, the record

contains documented medical evidence that the claimant

suffered from low back symptoms prior to her fall. More

specifically, a clinic note from the White River Rural

Health Center dated November 21, 2002, reflects that the
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claimant was experiencing low back pain with spasms at that

time. In addition, this report notes that the claimant

ambulated with difficulty. While it is noted that the

claimant was being treated for the flu on that date, no

diagnostic studies were conducted at that time that might

have established the precise nature of the claimant’s back

problems. However, this does not negate the fact that the

claimant experienced documented pain, muscle spasms, and

difficulty ambulating prior to her work related fall. As the

respondent correctly further contends, muscle spasms are

transient in nature and could have been caused by any of the

claimant’s activities during the 7 months prior to her

treatment with Dr. Six. Moreover, the Administrative Law

Judge stated in his Opinion that he based part of his

decision regarding the claimant’s permanent physical

impairment on Dr. Six’s “indication that the condition he

observed has become permanent.” It is well established that

medical opinions addressing compensability and permanent

impairment must be stated within a reasonable degree of

medical certainty. Ark. Code Ann. §11-9-102(16)(B).
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Dr. Six’s final report of December 20, 2004, states that the

claimant’s permanent physical impairment rating “as of”

December 18, 2004, was 7% to the body as a whole.

Unfortunately, this statement does not provide the degree of

definiteness required to meet the claimant’s burden to prove

causation pursuant to our statute. Id., See also, Wackenhut

Corp. v. Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001);

Frances v. Gaylord Container Corp., 341 Ark. 527, 20 S.W.3d

280 (2000); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000). Likewise, this statement does not meet

the claimant’s burden to prove that her condition had caused

permanent physical impairment “as of” December 18, 2004.

Based on the above and foregoing, we find that the

claimant has failed to prove by a preponderance of the

evidence that her work-related injury resulted in permanent

physical impairment. The claimant has failed in this measure

due to the lack objective medical findings to support that

she is permanently physically impaired to any degree. In

addition, the claimant has failed to prove a causal relation

between her existing problems and any degree of physical
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disability that she may now have. Therefore, the decision of

the Administrative Law Judge to award the claimant benefits

based on a 5% permanent physical impairment rating to the

body as a whole is hereby reversed.

With regard to the issue of wage loss, we find

that the claimant has failed to prove by a preponderance of

the evidence that she is entitled to wage loss benefits,

primarily because she has failed to prove that she has

sustained permanent physical impairment as a result of her

compensable injury. In order to be entitled to any wage loss

disability in excess of permanent physical impairment, the

claimant must first prove by a preponderance of the evidence

that she sustained permanent physical impairment as a result

of the compensable injury. Needham v. Harvest Foods, 64 Ark.

App. 141, 987 S.W.2d 278, (1998). Therefore, the decision of

the Administrative Law Judge awarding wage loss benefits is

hereby reversed.

Finally, the respondent is not entitled to an

offset for any unemployment benefits the claimant received.

Ark. Code Ann. §11-9-506(a)&(b) provide the following:
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(a) Any other provisions of this chapter
to the contrary notwithstanding no
compensation in any amount for temporary
total, temporary partial, or permanent
total disability shall be payable to an
injured employee with respect to any
week for which the injured employee
receives unemployment insurance benefits
under the Arkansas Employment Security
Law, §11-10-101 e seq., or the
unemployment insurance law of any other
state. 

(b) Provided, however, if a claim for
temporary total disability is
controverted and later determined to be
compensable, temporary total disability
shall be payable to an employee with
respect to any week for which the
injured employee receives unemployment
benefits but only to the extent that the
temporary total disability otherwise
payable exceeds the unemployment
benefit.

The Administrative Law Judge essentially found

that the respondent is not entitled to an off-set against

the unemployment insurance benefits that the claimant has

previously received. We affirm this finding. In the present

matter, the claimant has not been awarded any additional

temporary total, temporary partial, or permanent total

disability, therefore we find that the respondent is not
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entitled to an off-set under Ark. Code Ann. §11-9-506 for

any payments of unemployment insurance benefits that the

claimant has received.

In conclusion, the claimant has failed to prove

that she is entitled to additional medical treatment for her

compensable injury of March 13, 2004; a permanent physical

impairment rating of 5% to the body as a whole; and, wage

loss benefits. With regard to all other issues, the decision

of the Administrative Law Judge is hereby affirmed.

IT IS SO ORDERED.

___________________________________ 
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.


