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OPINION AND ORDER

Respondents appeal the decision of the

Administrative Law Judge filed January 26, 2006, finding

that the claimant sustained a compensable rapid repetitive

motion injury for which he is entitled to medical and

indemnity benefits. Specifically, respondents appeal the

finding that the claimant is entitled to temporary total

disability benefits from February 2, 2005, and continuing

through a date yet to be determined. The respondents do not
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appeal the finding of compensability, nor have they appealed

the award of reasonable and necessary medical treatment.

Based upon our de novo review of the record, and without

giving the benefit of the doubt to either party, we find

that the decision of the Administrative Law Judge should be

affirmed in part, affirmed as modified in part and vacated

in part. Specifically, we find that the claimant has proven

by a preponderance of the evidence that he sustained a

compensable rapid repetitive motion injury to his left

shoulder. Accordingly, we find that the finding of

compensability must be affirmed. We further find that the

claimant has failed to prove by a preponderance of the

evidence that he remained within his healing period and

totally incapacitated from earning wages after April 27,

2005. Therefore, we find that the award of temporary total

disability benefits must be affirmed as modified. With

regard to the award of reasonable and necessary medical

treatment, we note that the Administrative Law Judge awarded

all reasonable and necessary medical treatment,

“...including, but not limited to any referrals to an
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appropriate orthopedic specialist to treat the claimant’s

injury.” This was not an issue for determination before the

Administrative Law Judge, therefore we that this portion of

the decision must be vacated. 

The claimant was employed in a very physically

demanding job for respondents. The claimant utilized a large

set of tongs to lift, turn and place hot metal billets which

weighed anywhere from 30 to 60 pounds into a press. The

record reflects that the claimant used his left arm in

reaching for the billets. It is undisputed that, during the

fall of 2004, the claimant reported problems with his left

shoulder from lifting and turning the billets to his

supervisor, Rusty Cheshier. The claimant did not request and

the respondents did not provide medical treatment at that

time. Rather, the respondents offered the claimant less

physically demanding work. The claimant continued to work

for respondents until he was ultimately forced to seek

medical treatment due to his pain. 

The claimant complained to his family physician,

Dr. Matthew P. Jackson, in January of 2004, of left shoulder
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pain but was not worked up. In February of 2005, the

claimant returned to Dr. Jackson for treatment of his left

shoulder pain and was eventually referred to Dr. Randy

Roberts, an Internist specializing in Rheumatology.

Dr. Roberts first examined the claimant on February 11,

2005. The claimant provided Dr. Roberts with a history of

discomfort in his left shoulder for the past year which

extends to the upper back and neck. After examining the

claimant, Dr. Roberts initially assessed the claimant with

upper back and neck pain; left subacromial bursitis; and

left shoulder pain, characteristic of rotator cuff tear.

Dr. Roberts ordered a left shoulder arthrogram and

recommended that the claimant proceed with disability and

advised that he did not think that the claimant would

require surgery on his shoulder. An arthrogram performed on

February 14, 2005, revealed a torn rotator cuff. 

Dr. Roberts was deposed by the parties. With

regard to his recommended treatment of the claimant,

Dr. Roberts testified:
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Well, the problem with doing a
rotator cuff repair on someone like
Mr. Hall, when his work is so physical,
is that they wouldn’t allow him to do
the physical work afterwards any way.

The tendons basically - - - they
sew the tendons - - - over-sew the area
and try to correct the problem. But it
has a very poor blood supply and healing
is not very good, typically worse when
you get older. A little hardening of the
arteries and put limitations where you
can’t do the lifting after you have the
surgery.

So if somebody is having
intractable pain when we can’t get them
better medically then we’ll consider
surgery although we consider it less as
people get older. But when people,
particularly at John’s age, if he was in
his 30's a lot of times you would
consider that it would heal a lot
better.

But whenever people have pain that
you can control with medical, as
Mr. Hall is going to do that as far as
pain at rest, then the key thing there
is you have to get them into - - away
from the activity that caused the
problem.
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Dr. Roberts further reiterated that “...the

problem with surgery, again, would be its not appropriate

because he could not go back and do his job.” 

On cross examination, Dr. Roberts testified:

Q. Now, we’ve taken Mr. Hall’s
deposition and we’ve already talked to
him about some of the visits with you
and what ya’ll discussed.

And he said that basically you told
him you wouldn’t recommend surgery and
that you couldn’t fix it and that for
him to live with it like it is, is the
best thing for him to do at this point.
Is that your recommendation?

A. If you just look at rotator cuff
tears without surgery, 80-90 percent of
them become asymptomatic after about a
year and a half, two years, if it don’t
have further trauma. Okay?

Q. Okay.

A. The other 20 percent gets
significantly better. Now this of course
means not doing heavy lifting. I’m told
that, you know, that’s just a natural
course of a rotator cuff tear.

But if you do surgery and you get a
good response you might get better more
quickly, but again you’re still limited
on what you can do and that’s the draw
back.
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So I take the approach- - I do send
people to surgery for operation. I take
the approach - - the conservative
approach, and we did in Mr. Hall’s case
and if we can get people comfortable
then we’re better off to let them heal
themselves.

And I honestly would have been the
first one to send him to surgery if I
felt like it would allow him to do his
job. But as he describes his job, unless
I’m totally off the mark as far as what
he was doing, I don’t think he could
ever do his job with an operation of his
shoulder.

Q. Is it possible then that Mr. Hall
will become asymptomatic as more time
passes?

A. Yes, sir. It is. It’s possible.

Q. But now we’re over - - we’re almost
two years out from the day of the
initial symptoms.

A. Yes, sir. But you’ve got to realize
he kept working in there. He kept using
that shoulder and didn’t put any
limitations on it.

Q. And we’re almost a year out of not
working at all.

A. Right. That’s a year and a half plus.

Q. Now you stated in April of 2005 that
he had a permanent condition and that
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was something he was going to have to
live with?

A. Well, even though he may become
asymptomatic, the weakness in the
tendons is still there. It will always
be there. Autopsy studies have shown
that when people have had old rotator
cuff tears they can look in there and
see - - it’s like a piece of rope that
is frayed. It’s always weaker.

You can still be asymptomatic but
does that mean that he can go out and do
things and re-injure it? Of course.

With regard to the whether the claimant’s

condition was permanent or not, Dr. Roberts testified that

once a rotator cuff is torn, it is a permanent injury.

Therefore, Dr. Roberts testified that the claimant’s

condition was permanent from the day he initially saw the

claimant. 

Dr. Roberts advised that the only course of

treatment he would recommend for the claimant was “vacation

and no lifting,” and to simply continue with the maintenance

of his condition. 
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First with regard to the issue of reasonable and

necessary medical treatment it is axiomatic that the

claimant has the burden of proving by a preponderance of the

credible evidence that medical treatment is reasonable and

necessary. Norma Beatty v. Ben Pearson, Inc., Full

Commission Opinion, Feb. 17, 1989 (D612291); B.R.

Hollingshead v. Colson Caster, Full Commission Opinion,

Aug. 27, 1993 (D703346). Employers are only liable for

medical treatment and services which are deemed reasonably

necessary for the treatment of employees’ injuries. DeBoard

v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987). In

workers' compensation cases, the burden rests upon the

claimant to establish his claim for compensation by a

preponderance of the evidence. Kuhn v. Majestic Hotel, 50

Ark. App. 23, 899 S.W.2d 845 (1995); Bartlett v. Mead

Container Board, 47 Ark. App. 181, 888 S.W.2d 314 (1994).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we must

analyze both the proposed procedure and the condition it is
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sought to remedy. Deborah Jones v. Seba, Inc., Full

Commission Opinion, Dec. 13, 1989 (D512553).

With regard to the medical treatment the claimant

has received to date, the claimant has established that such

treatment is reasonable and necessary in connection with his

compensable injury. Accordingly, we find that the

respondents are responsible for all hospital, medical, and

related treatment as the result of the claimant’s

compensable left shoulder injury, and that the respondents

remain liable for continued reasonable and necessary medical

treatment. However, with regard to the award of “...medical

treatment, including, but not limited to any referrals to an

appropriate orthopedic specialist...” We find that such an

award goes beyond the scope of the hearing as no such

referral was recommended for, nor requested by the claimant.

The claimant’s treating physician, Dr. Roberts, is an

Internist who specializes in Rheumatology. Rheumatology is a

sub-specialty of internal medicine that deals with muscular

skeletal problems, as well as, autoimmune disease and

primary muscle inflammatory diseases. As such, Dr. Roberts
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is qualified to assess and treat the claimant’s torn rotator

cuff injury. Dr. Roberts has not recommended surgery to

repair the claimant’s torn rotator cuff and he more than

adequately explained why in his deposition. Accordingly, we

find that the award of “...medical treatment, including, but

not limited to any referrals to an appropriate orthopedic

specialist...” and is hereby vacated, as entitlement to such

treatment was not an issue at the hearing.

Temporary disability is determined by the extent

to which a compensable injury has affected the claimant’s

ability to earn a livelihood. An injured employee is

entitled to temporary total disability compensation during

the period of time that he is within his healing period and

totally incapacitated to earn wages. Ark. State Hwy. Dept.

V. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981). The

“healing period” is defined as the period necessary for the

healing of an injury resulting from an accident. Ark. Code

Ann. § 11-9-102(13) (Supp. 1997). The healing period

continues until the employee is as far restored as the

permanent character of her injury will permit. When the
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underlying condition causing the disability becomes stable

and when nothing further will improve that condition, the

healing period has ended, and the claimant is no longer

entitled to receive temporary total disability compensation

or temporary partial disability compensation, regardless of

his physical capabilities. Moreover, the persistence of pain

is not sufficient in itself to extend the healing period nor

to find that the claimant is totally incapacitated from

earning wages. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W.2d 582 (1982).

At the conclusion of the hearing testimony, the

Administrative Law Judge correctly observed: 

And, again, I think it’s – the Claimant
is certainly not temporarily totally
disable without further medical
treatment. His condition is either
stabilized and his condition is
permanent and he needs to be evaluated
by somebody to assess impairment, or he
needs to be surgically repaired.

He further acknowledged in his opinion that “Admittedly, and

argument can be made that, in the absence of surgical

intervention, the claimant’s healing period has previously
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ended and that the claimant’s condition is now permanent.”

Nevertheless, the Administrative Law Judge found that the

respondents frustrated the claimant’s ability to obtain

medical treatment by controverting the claim, and as such

the claimant remained within his healing period and thus

entitled to temporary total disability benefits. In reaching

this finding, the Administrative Law Judge also relied upon

the claimant’s eventual agreement with the Administrative

Law Judge at the hearing that IF his shoulder could be

fixed, the claimant  would like to get it fixed. However,

this evidence does not equate to a finding that the claimant

remains within his healing period. While the respondents

admittedly controverted the claim, the evidence indicates

that the claimant had health care coverage and that he

sought and obtained medical treatment for his injury. All

the evidence overwhelming demonstrates that the claimant

received adequate and competent medical treatment from

Dr. Roberts whose speciality includes the treatment of

muscular skeletal problems. Dr. Roberts specifically advised

against surgical intervention on the claimant’s torn rotator
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cuff noting that such treatment would not serve to allow the

claimant to return to work and that in older patients the

healing in such a surgery is not very good. Dr. Roberts

expertly explained that a rotator cuff tear injury will

become asymptomatic without surgery and that 20% of patients

will actually get significantly better. According to

Dr. Roberts, the claimant’s condition was as good as it was

going get by April 27, 2005, when he assessed the claimant’s

condition as permanent. The medical evidence in the record

clearly shows that surgery has not been recommended for the

claimant and that nothing further in the way of treatment

can be done to improve the claimant’s condition. Based upon

the credible evidence before this Commission we can reach no

other finding than that the claimant’s healing period has

ended. Accordingly, we find that the claimant has failed to

prove by a preponderance of the record that he is entitled

to an open ended award of temporary total disability

benefits. Based upon the credible evidence of record, the

claimant has proven that he was within his healing period

and totally incapacitated from earning wages February 3,
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2005 through April 27, 2005. Therefore, we find that the

decision of the Administrative Law Judge’s award of

temporary total disability benefits is hereby modified.

Accordingly, for those reasons set forth herein,

we find that the finding of compensability must be affirmed,

that the award of temporary total disability benefits must

be affirmed as modified, and that the award of reasonable

and necessary medical treatment must be affirmed in part and

vacated in part.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
SHELBY W. TURNER, Commissioner

___________________________________
KAREN H. McKINNEY, Commissioner    

  


