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OPINION AND ORDER

The respondents appeal, and claimant cross-appeals

a decision by the Administrative Law Judge filed

December 29, 2004. The respondents appeal that portion of
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the Administrative Law Judge’s opinion finding that the

claimant has proven by a preponderance of the evidence that

he is entitled to a 20% permanent physical impairment rating

to the body as a whole, and to 50% wage loss indemnity

benefits, for a total permanent impairment rating of 70%.

The claimant appeals a finding that he is not permanently

and totally disabled.

Following the claimant’s admittedly compensable

back injury of January 10, 1997, the claimant eventually

underwent four surgeries in connection with that injury.

Accordingly, the respondents have paid all reasonable and

necessary medical benefits, as well as temporary total

disability benefits associated with the claimant’s

compensable back injury. The issues of medical treatment and

benefits, and of temporary total disability benefits are

therefore, not disputed. Concerning the issues in current

dispute, more specifically permanent and total disability,

an appropriate permanent partial physical impairment rating,

and wage loss, our carefully conducted de novo review of

this claim in its entirety reveals the following. First, the
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claimant has failed to prove by a preponderance of the

evidence that he is permanently and totally disabled.

Therefore, the finding by the Administrative Law Judge that

the claimant is not permanently and totally disabled is

hereby affirmed. However, the preponderance of the evidence

fails to support a finding that the claimant is entitled to

a 20% permanent partial physical impairment rating to the

body as a whole, and/or that he is entitled to 50% wage loss

benefits, for a combined total of 70% permanent disability

to the body as a whole. Rather, the record reveals that

Dr. Reza Shahim’s anatomical impairment rating of 13% to the

whole body is founded upon objective medical evidence, it is

the most correct and accurate rating according to the AMA

Guides, and that it should be adopted by the Commission with

one modification. Apparently, although Dr. Shahim used the

most precise and accurate table by which to calculate the

claimant’s impairment according to the AMA Guides, he

miscalculated the percentage of impairment available for

each additional surgery by one point. Therefore, the

claimant’s impairment rating is hereby modified to reflect
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that he sustained a 14% permanent partial physical

impairment to the body as a whole. In addition, the claimant

has failed to prove by a preponderance of the evidence that

he is entitled to wage loss disability benefits in an amount

equal to 50% disability to the body as a whole. Considering

such factors as the claimant’s age, education, work

experience, and other factors reasonably expected to affect

the claimant’s future earnings, a proper and appropriate

award for wages loss should not exceed 28%, for a combined

total of 42% permanent partial disability to the claimant’s

body as a whole.

The claimant sustained a compensable injury on

January 10, 1997, when he fell while trying to retrieve a

floating aerator pump from a pond. Subsequent to that

injury, the claimant underwent a decompressive laminectomy

at L3-4 and L4-5 with a posterior lumbar interbody fusion.

This procedure was performed on December 10, 1997, by a

surgeon in Dallas, Texas, namely Dr. Howard Morgan, Jr..

Due to future complications, the claimant eventually

underwent three additional surgical procedures at the hands
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of his treating physician, neurosurgeon, Dr. Freddie L.

Contreras. The first of these was a left-sided

hemilaminectomy, foraminotomy, and a diskectomy at levels

L4-5 and L5-S1, performed on October 24, 2001. The

claimant’s next procedure, which was performed on

January 30, 2002, was a “re-do” lumbar laminectomy at L5-S1

with removal of a large recurrent disc. The claimant’s final

procedure, which is described more fully below, was

performed on June 5, 2002, and involved the placement of

pedicle screws. Post-operative diagnostic studies

consistently revealed that the claimant’s last surgery was

successful in terms of stabilizing the claimant’s injured

and diseased discs, and in bringing him the relief that he

sought. In a discharge report dated June 14, 2005,

Dr. Contreras summarized the claimant’s surgical history as

follows:

Mr. Groom is a 58 year old patient we
know well. He had previously undergone
two back surgeries, one that Dr. Howard
Morgan did in Dallas, with cages and a
decompression at 3-4 and 4-5 and then
more recently in January ... he
underwent a recurrent disk reexploration
(sic) at L5-S1 on the left. His work up
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this time revealed another recurrent
disk at L5-S1 on the left and it was
thought for his best recovery a big
fusion would be what was needed. We had
multiple discussions with the patient
and he wanted to proceed with the bigger
surgery for his best chances of not
having back surgery again. He came in
with left back pain, left hip and left
leg pain, so on 6/5/02, he was taken to
surgery and underwent a Brain Lab
assisted placement of pedicle screws at
L3, L4, L5 and S1 bilaterally with a
complete laminectomy at L4, L5 and S1,
decompression of the severe lateral
recess stenosis at L4-5 and L5-S1
bilaterally and a posterior lumbar
interbody fusion at L4-5 as well as a
fusion at L5-S1 and then a
posterolateral fusion at L3 to S1.
Postoperatively he said his legs were
okay. He is moving well. He did have a
little right hand numbness and weakness
but that improved rapidly. His neuro
condition was stable. He had no numbness
in his legs and was able to move them
with good strength.

The claimant was reportedly discharged in stable

condition.

On January 20, 2003, the claimant was assessed for

permanent physical impairment by Dr. Barry Green who stated

that the claimant had reached MMI as of that date and

assigned the claimant with a 20% whole person impairment
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rating. Dr. Green explained his determination of this rating

as follows:

Based on the AMA Guides to the
Evaluation of Permanent Impairment,
Fourth Edition, 1993 version, using the
DRE Model for diagnostic related
estimates (also known as the Injury
Model) found on Page 110, Table 72, II,
he receives 20% whole person impairment.
He has no motor or sensory deficits;
thus, Table 11 and 12 are not used. He
has no vascular deficits and no other 
specific disorders.

The claimant underwent a second assessment for

permanent physical impairment on March 4, 2003, by Dr. Jim

J. Moore. Like Dr. Green, Dr. Moore used Table 72 of the AMA

Guides to assess the claimant with a 25% permanent partial

impairment rating to the body as a whole. Dr. Moore noted

that this impairment rating did not consider the residual

numbness the claimant was reportedly experiencing in his

hands, which was positional at the time of his last surgery.

Further, the medical records demonstrate that an NCV study

conducted on August 13, 2003, revealed that the claimant has

bilateral carpal tunnel syndrome, worse on the right, with

ulnar nerve neuropathy on the left. Although Dr. Moore
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stated that he felt an EMG/NCV study of the claimant’s upper

extremity would help determine if “anything is present that

could be correctable”, Dr. Contreras objected to this study

out of concern that it would re-injure or re-aggravate the

claimant’s back condition. The claimant underwent a third

and final impairment assessment on June 7, 2004, by

Dr. Shahim, who assigned him with 13% permanent partial

physical impairment to the body as a whole. Dr. Shahim

explained the basis for this rating as follows:

His impairment rating based on AMA Guide
to the Evaluation of Permanent
Impairment is 8% for one level lumbar
disc with an additional 3% for the three
more surgeries and an additional 2% for
each additional level. There is 13%
impairment of the whole person. I am not
including any peripheral nerve injury in
this rating since the EMG studies are
not conclusive in radiculopathy or
peripheral nerve injury and on my
examination I do not see clear radicular
changes, although the patient has
peripheral numbness and generalized
weakness. I am also not including any
cervical disc disease. I am not sure if
his cervical disc disease is caused by
prior work injury.
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Injured workers bear the burden of proving by a

preponderance of the evidence that they are entitled to an

award for a permanent physical impairment. Moreover, it is

the duty of this Commission to determine whether any

permanent anatomical impairment resulted from the injury,

and, if it is determined that such an impairment did occur,

the Commission has a duty to determine the precise degree of

anatomical loss of use. Johnson v. General Dynamics,46 Ark.

App. 188, 878 S.W.2d 411 (1994); Crow v. Weyerhaeuser Co.,

46 Ark. App. 295, 880 S.W.2d 320 (1994). Furthermore, Ark.

Code Ann. § 11-9-704(c)(1) provides that “[a]ny

determination of the existence or extent of physical

impairment shall be supported by objective and measurable

physical or mental findings.” Objective findings are those

findings which cannot come under the voluntary control of

the patient. Ark. Code Ann. § 11-9-102(16) (Repl. 2002). The

Commission cannot consider complaints of pain when

determining physical or anatomical impairment, nor shall

straight-leg raising tests or range-of-motion tests be

considered objective findings for the purpose of making
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physical or anatomical impairment ratings to the spine. Id.

The Commission has the authority and the duty to weigh

medical evidence to determine its medical soundness, and we

have the authority to accept or reject medical evidence.

Mack v. Tyson Foods, Inc., 28 Ark. App. 299, 771 S.W.2d 794

(1989); Wasson v. Losey, 11 Ark. App. 302, 669 S.W.2d 516

(1984); Farmers Insurance Co. v. Buchheit, 21 Ark. App. 7,

727 S.W.2d 391 (1987). Likewise, the Commission is entitled

to examine the basis for a physician’s opinion, like that of

any other expert, in deciding the weight to which that

opinion is entitled. However, as with any evidence, we can

not arbitrarily disregard the testimony of any witness. In

making determinations regarding the existence and extent of

anatomical loss of use, we are not limited solely to medical

evidence.

Although in the present claim it is reasonable to

conclude that the claimant sustained some degree of physical

impairment due to his compensable injury and the multiple

surgical procedures that followed, it is unreasonable to

conclude that Dr. Shahim’s impairment rating is inaccurate



Groom - E711686 -11-

simply because it is not as generous as the ratings assigned

by Drs. Moore and Green. A review of the AMA Guides reveals,

in fact, that Dr. Shahim’s rating is the most precise and

accurate of the three ratings presented in this claim.

Essentially, the claimant underwent four separate surgical

procedures to his back as a result of his compensable

injury. The first was a decompression with cages at levels

L3-4 and L4-5. According to Table 75 of the Guides, Category

IV., A., a single level lumbar decompression procedure

without spinal fusion and without residual signs is assigned

an 8% rating. According to category IV., E., when a

procedure involves multiple levels, 1% is added for each

level, which brings the claimant’s total for his first

surgical procedure to 9%. The record reveals that the

claimant’s first surgery went well, in that after his

recovery from this procedure, he continued to work without

seeking further treatment for his back for approximately

three years. Subsequently, the claimant began experiencing

back and leg pain. Suspecting a herniated disc,

Dr. Contreras performed an “uncomplicated” decompression at



Groom - E711686 -12-

L4-5, and a diskectomy at L5-S1 on October 24, 2001. Because

the second surgery involved level L4-5, which was previously

operated on, and a new level, L5-S1, an additional 2% is

added for the second operation with 1% being added for the

additional level (L5-S1). This brings the claimant’s total

impairment rating to 12%. Thereafter, the claimant underwent

two additional surgical procedures involving no new levels.

According to E., 2, of Category IV., each of these

subsequent surgeries is given an additional 1%. This brings

the claimant’s total anatomical impairment rating to 14%.

Although he apparently took all four surgical procedures

into account when assigning an impairment rating, it would

appear that Dr. Shahim inadvertently credited the claimant’s

second surgical procedure with an additional 1% rating

instead of the 2% allowed. However, as previously stated,

according to Category IV., E, 2, a second operation receives

2%, and 1% is added for each operation thereafter.

Therefore, the claimant’s total anatomical impairment

according to Table 75 of the AMA Guides is 14% to the body

as a whole. 
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Both Drs. Green and Moore used Table 72, V, of the

AMA Guides in order to assess the claimant’s degree of

impairment. Even so, these doctors were not in agreement on

the degree of the claimant’s permanent physical impairment.

In his report, Dr. Green summarized the claimant’s surgical

procedures, and he acknowledged that he had reviewed the

claimant’s medical records. Whereas Dr. Shahim was detailed

and specific concerning the basis for his opinion, Dr. Green

was vague, stating only that his evaluation was based on a

review of the medical documentation provided and his medical

examination, of which accompanying documentation contained

very little recorded information. Dr. Moore, on the other

hand, was more wordy, but even less concise concerning the

basis for his rating. For example, in his letter to the

respondent carrier, Dr. Moore stated that he noticed that

Dr. Green had provided the claimant with a rating of 20%

permanent partial to the body as a whole based upon DRE

Table 72, page 110. Dr. Moore added that he believed this

table would be “most appropriately submitted in the

patient’s instance based upon [his] examination and history



Groom - E711686 -14-

today”. Dr. Moore failed, however, to explain the rationale

behind this belief. In his deposition taken June 28, 2004,

Dr. Moore offered a bit more explanation for his rating,

stating that the claimant has “metal in him”, which

constitutes objective findings. However, additional

statements made by Dr. Moore strongly suggest that he took

the claimant’s range of motion into consideration when

making his impairment rating. More specifically, Dr. Moore

stated:

The other area that he does not have
control is - - range of motion may or
may not be under patient control. As a
neurosurgeon, I have learned, over a
number of years of practice, how to
overcome that, and, in my judgement, the
patient’s range of motion was
significantly restricted. (Emphasis
added)

Although Dr. Moore offered a lengthy explanation

as to how he, as an experienced neurosurgeon, is able to

“trick” his patients, and thus, theoretically, obtain a more

objective determination of a patient’s range of motion, our

law clearly states that range of motion tests cannot be

considered objective findings for the purpose of making
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physical or anatomical impairment ratings to the spine. See,

Ark. Code Ann. § 11-9-102(16). Furthermore, Dr. Moore

admitted that he did not “compartmentalize” the factors that

went into his 25% impairment rating, stating further that he

based his rating upon what “appeared to be the more

appropriate grouping” under the AMA Guides.

Whereas Dr. Green offers little explanation as to

the basis for his impairment rating, and Dr. Moore admits

that he grouped several factors together, some of which are

clearly not objective findings, in order to make his

determination, Dr. Shahim’s impairment rating offers us a

clear and precise measure of the claimant’s physical

impairment, and it is based upon objective medical evidence.

Therefore, Dr. Shahim’s use of Table 75 offers us the best

evidence of the claimant’s actual degree of permanent

physical impairment, and his opinion in this regard is

hereby afforded greater weight than the opinions of

Dr. Green and Moore. Therefore, as previously stated,

utilizing Table 75 of the AMA Guides, we find that the
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claimant susutained a 14% permanent partial physical

impairment rating to the body as a whole.

Because the claimant has shown that he has

sustained a degree of anatomical impairment as a result of

his work related injury, he is entitled to consideration for

any wage loss that he may have sustained as a result of his

compensable injury. The Administrative Law Judge determined

that the claimant has proven by a preponderance of the

evidence that he is entitled to 50% wage loss disability

benefits above and beyond his anatomical impairment rating.

The record, which includes a video demonstrating the

claimant’s current physical capabilities, demonstrates that

the claimant’s ability to obtain gainful employment has not

been diminished by 50% as a result of his compensable

injury.

The claimant’s past employment and educational

background includes completion of 11 ½ years of school, and

then having obtained a GED while serving in the US Navy.

Also while in the Navy, the claimant received electrical

training, training in motion picture operations and repair,
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and training in internal communications. After he was

honorably discharged from the Navy, the claimant completed a

two year program in heating and air from a community

college, and he obtained his contractor’s license, which he

currently maintains on an inactive status. The claimant

testified that he has participated in numerous training

opportunities, mostly “maintenance type schools”, through

his various employment stints after the Navy. His employment

history includes working at a steel plant, as a lineman for

a utility company, and as a maintenance electrician for an

ammunition manufacturer, a milk company, and then for a tire

manufacturer. 

At the time of his compensable injury, the

claimant testified that he worked as a general mechanic for

the respondent employer, with whom he had been employed

since approximately 1979. As such, the claimant testified

that he was prohibited by union rules from returning to work

for the respondent employer in another capacity at the same

rate of pay and seniority as he had in his former position.

He further testified that due to the permanent physical
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restrictions placed on him after his injury, he was unable

to return to his former position.

The claimant testified that after recovering from

his first surgery in December of 1997, he continued to work

for the respondent employer up until the time of his second

surgery in October of 2001. After this second surgery, the

claimant never physically returned to work for the

respondent employer. Rather, the claimant took a one year

leave of absence until October 24, 2002, at which time the

record shows that he did not return to work for the

respondent employer. The record is not clear as to whether

the claimant took voluntary retirement as of October 24,

2002, or whether he was automatically terminated after his

one year leave expired. Whereas the respondents maintain

that the claimant took voluntary retirement, the claimant

testified in his deposition that he was unable to meet the

lifting requirements of 50 pounds required by the respondent

employer after his fourth surgery, and thus, he was never

“cleared” to come back to work. At the hearing of October 7,

2004, the claimant offered a slightly different version as
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to why he did not return to work with the respondent

employer, stating that if an employee is unable to return to

work after a one year leave of absence, they are

automatically terminated. The claimant also testified during

the hearing that he had been receiving Social Security

disability benefits for the past two and a half years, and

he admitted that he had applied for these benefits prior to

the date that he left his employment with the respondent

employer. This strongly indicates that, whatever the actual

circumstances of the claimant’s failure to return to work

for the respondent employer, the claimant anticipated and

was well prepared for not returning to work. Further, the

medical records show that Dr. Contreras had advised the

claimant to “seek out disability retirement” benefits as

early as September 10, 2002.

In regards to his current activities, the claimant

currently assists his wife in maintaining their home and 14

acre farm, which includes such activities as cooking,

housework, occasional grocery shopping, feeding the catfish

in their 3 stocked ponds, feeding other livestock such as
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their approximately 23 head of goats, mowing, and generally

“keeping the place up”. Further, the claimant still

participates in such recreational activities as deer hunting

and fishing. And although the claimant has been permanently

restricted from repetitive bending and lifting over 10

pounds, a videotape introduced at the hearing shows him

bending to help lift a Mercury outboard motor weighing

approximately 50 pounds.

On June 23, 2004, the claimant underwent a

functional capacity evaluation by Ms. Edie Nichols. Based

upon the findings of that study, Ms. Nichols testified that

she determined that the claimant was able to return to work

in a sedentary capacity, either part or full time.

Ms. Nichols further testified that she considered such

factors as the claimant’s physical condition, education and

training, work experience, level of intelligence, and

interpersonal skills when making her determination. Among

other things, Ms. Nichols found that the claimant had the

requisite education, skills, and abilities to work in such

positions as child support officer and county/municipal
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judge. Although counsel for the claimant appeared to find

the suggestion that the claimant could fulfill the

requirements of a county judge somewhat ridiculous,

Ms. Nichols testified that she had actually found such a

position for which the claimant was qualified. This position

was a part-time municipal judge seat in Pittsburgh, Texas.

Although Ms. Nichols stated that she had discussed this

position with the claimant, to her knowledge, the claimant

had never followed up by sending his resume’. However,

Ms. Nichols stated that the claimant had followed through

with applying for other job opportunities about which she

had advised him.

When conducting her weekly Labor Market Survey on

behalf of the claimant, Ms. Nichols testified that she

stayed within a 50 mile radius of his home. She also

testified that she provided the claimant with a Vocational

Rehabilitation Plan, which included a recommendation that he

acquire some computer skills. A copy of this Plan is

contained within the records. The claimant testified that,

but for the numbness and dysfunction in his hands, he is
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willing to participate in this training. Ms. Nichols stated

that with such training, the claimant would become more

marketable for an HVAC dispatcher position. Ms. Nichols

agreed that with the proper rehabilitation and in spite of

his physical restrictions, the claimant could earn a

meaningful wage and become a productive member of the

workforce. Ms. Nichols expressed surprise in the claimant’s

attitude of willingness displayed during the hearing to

accept a rehabilitation plan. Ms. Nichols testified that

during her prior discussions with the claimant, “I didn’t

really feel like he was real serious about wanting to find a

position.” Although Ms. Nichols testified that in her

experience with the claimant she had found him to be

cooperative and generally an honest person, she believed

that due to such factors as his income, which includes

social security disability, retirement pension benefits, and

worker’s compensation benefits, the claimant is not

profoundly motivated to return to work. In addition,

Ms. Nichols stated that the claimant had expressed
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embarrassment and “shame” in taking a position such as a

door greeter at Wal Mart or convenience store clerk.

The Arkansas Workers’ Compensation Law provides

that when an injured worker’s disability condition becomes

stable and no further treatment will improve that condition,

the disability is deemed permanent. In order to be entitled

to any wage loss disability in excess of permanent physical

impairment, the claimant must first prove by a preponderance

of the evidence that he sustained permanent physical

impairment as a result of the compensable injury. Needham v.

Harvest Foods, 64 Ark. App. 141, 987 S.W.2d 278, (1998). If

the employee is totally incapacitated from earning a

livelihood at that time, he is entitled to compensation for

permanent and total disability. See, Minor v. Poinsett

Lumber & Manufacturing Co., 235 Ark. 195, 357 S.W.2d 504

(1962).

The wage-loss factor is the extent to which a

compensable injury has affected the claimant’s ability to

earn a livelihood. Emerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W.3d 848 (2001). The Commission is charged with
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the duty of determining disability based upon a

consideration of medical evidence and other matters

affecting wage loss, such as the claimant’s age, education,

work experience, medical evidence, and any other matters

which may reasonably be expected to affect the workers'

future earning power. Emerson Electric v. Gaston, 75 Ark.

App. 232, 58 S.W.3d 848 (2001). Such other matters are

motivation, post-injury income, credibility, demeanor, and a

multitude of other factors. Glass v. Edens, 233 Ark. 786,

346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990). A

claimant's lack of interest in pursuing employment with her

employer and negative attitude in looking for work are

impediments to our full assessment of wage loss.

However, so long as an employee, subsequent to his

injury, has returned to work, has obtained other employment,

or has a bona fide and reasonably obtainable offer to be

employed at wages equal to or greater than his average

weekly wage at the time of the accident, he shall not be
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entitled to permanent partial disability benefits in excess

of the percentage of permanent physical impairment

established by a preponderance of the medical testimony and

evidence. Ark. Code Ann. §11-9-522(b)(2)(Repl. 2002). The

employer or its workers’ compensation insurance carrier has

the burden of proving the employee’s employment, or the

employee’s receipt of a bona fide offer to be employed, at

wages equal to or greater than his average weekly wage at

the time of the accident. 

Finally, pursuant to Ark. Code Ann. §11-9-102

(4)(F)(ii)(a), permanent benefits shall be awarded only upon

a determination that the compensable injury was the major

cause (more than 50%)of the disability or impairment.

Based upon the above and foregoing, we find that

the claimant has failed to prove by a preponderance of the

evidence that he is totally and permanently disabled.

Therefore, the finding of the Administrative Law Judge in

this regard should be affirmed. Based upon the evidence

contained within the record, we further find that the

claimant has failed to prove that he is entitled to 50% wage
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loss disability benefits above and beyond his anatomical

impairment rating of 14%. The record demonstrates that

taking such factors as the claimant’s degree of education

and training, his past employment experiences, his

motivation, his aptitude, his current disability income, his

current level of activity, and his expressed willingness to

receive additional training that would enhance his

marketability, even at his current age it is reasonable to

conclude that the claimant is employable in a sedentary type

position. Therefore, the claimant’s current rate of wage

loss disability is more accurately 28% to the body as a

whole, for a total permanent partial disability rating of

42%. The decision of the Administrative Law Judge to award

the claimant 50% wage loss disability benefits is hereby

modified to reflect a 28% wage loss. 

In summary, the record demonstrates that the

claimant has failed to prove that he is totally and

permanently disabled as a result of his compensable injury,

and this portion of the Administrative Law Judge’s opinion

is hereby affirmed. In addition, the Administrative Law
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Judge’s opinion regarding permanent partial physical

impairment is hereby modified to reflect 14% anatomical

impairment and a 28% wage loss, for a total impairment

rating of 42% to the body as a whole.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Turner dissents.

DISSENTING OPINION

The Majority has decided to affirm an

Administrative Law Judge’s denial of permanent and total

disability benefits but to modify his award of permanent

partial disability benefits by reducing the claimant’s

anatomical impairment rating and his award for wage loss

disability. From those decisions I respectfully dissent. 

As explained by the Majority in their Opinion, the

claimant suffered a compensable injury to his lower back. In
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an attempt to treat the resulting condition, the claimant

underwent four surgeries at the L3-L4, L4-L5, and L5-S1

levels in his back. The claimant reached the end of his

healing period on January 20, 2003. 

I strongly disagree with the Majority’s decision

to deny the claimant benefits for permanent and total

disability. I believe that a de novo review of the record

leaves no doubt that the claimant has been rendered unable

to find any gainful employment as the result of his

compensable injuries. 

At the time of the hearing, the claimant was 61

years of age. He had a long and consistent work history

since his discharge from the Navy in the early 1960's. His

employment has generally been in the area of maintenance and

repair in various factories in Texas and Southwest Arkansas.

At the time of his injury, he was employed as a maintenance

man in the respondent’s paper mill, and after a 22 year

employment history with this company, was earning almost

$24.00 per hour. The claimant has not held any management or

supervisory positions at any point in his working career,
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nor does he have any education beyond a high school diploma.

While he has had some vocational training in the Navy and in

heating and air conditioning repair, he has no other

specialized vocational educational certification.

Even though the Majority suggests that the

claimant could have returned to work at his former employer

but for the terms of a collective bargaining agreement,

there does not seem to be any dispute that the claimant is

not capable of performing his former job duties with the

respondent or any of his prior jobs. And, regardless of any

workplace or union restrictions, there is no question that

the respondent employer did not offer the claimant any type

of a modified return to work or any other employment

opportunities. 

Nonetheless, the Majority finds that the claimant

is not permanently disabled. This finding is apparently

based on nothing more substantial than a belief that he had

the residual functional ability to engage in meaningful

employment and because of allegedly poor motivation to

return to the workforce. Not only do I find that the record



Groom - E711686 -30-

is devoid of any evidence supporting either of those

propositions, I believe that the evidence totally refutes

the Majority’s conclusion. 

Several factors convince me that the claimant is

permanently and totally disabled. In reviewing the

claimant’s employability, it is significant that all of his

jobs have been in a factory setting usually as a

maintenance/repair man who undertook a variety of tasks,

some of them requiring considerable physical exertion and

other activities well outside his current physical

limitations. The claimant’s own employer has never made any

attempt to return the claimant to work. They did not

provided him any temporary, light duty jobs during the time

he was recovering from his injury, nor did they make any

attempt to offer him any permanent jobs within his physical

limitations. If a large employer such as the respondent

cannot provide the claimant a job within his physical

restrictions, it seems highly unlikely that the claimant

could find a job utilizing any of the job skills or training

that he has relied upon in his past employments.
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The report of the vocational expert retained by

the respondent also demonstrates that the claimant has very

few transferrable job skills which would allow him

employment in other areas. The vocational expert retained by

the respondent was Edie Nichols of Rehabilitation

Management, Inc. Ms. Nichols in her reports of August 18,

2004 and September 24, 2004 identified a number of jobs for

which the claimant could apply. However, some of those jobs

were as an electrical technician, maintenance supervisor,

grinder or other employments that appear to be the same type

of industrial maintenance jobs that the claimant is clearly

unable to perform. Other jobs such as in insurance or

similar commission sales, and, surprisingly, Municipal

Judge, are all employments well outside the claimant’s

background, experience, or educational level (I note at this

juncture that the Majority states that Ms. Nichols found a

“County Judge” position that the claimant was capable of

performing. However, my review indicates that this position

recommended that applicants have a background in criminal

law or law enforcement. Something the claimant clearly does
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not have. I cannot believe that it is seriously suggested

that the claimant, whose work experience is entirely in

factory and general labor settings is somehow qualified to

hold a judicial position). The remaining jobs were generally

as retail sales clerk at some type of convenience store or

as a school bus driver. However, in her September 24, 2004

report, Ms. Nichols conceded that the convenience store

sales clerk positions would require lifting or unloading

trucks which would put them outside the claimant’s physical

restrictions. Ms. Nichols also stated that the same was true

of the bus driver job. However, she did encourage the

claimant to apply for the Municipal Judge and discount store

manager positions, even though he had no relevant experience

or training for either job. 

In my opinion, a careful reading of Ms. Nichols

vocational reports indicate that the claimant is simply not

employable at this time. In fact, Ms. Nichols has apparently

conceded that, given the claimant’s educational background,

he is not able to obtain the type of sedentary jobs which

his physical restrictions would require. That conclusion is
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evidenced by the “vocational rehabilitation plan” that she

devised for the claimant approximately one week prior to the

hearing. According to Ms. Nichols’ testimony, she determined

that he would need a course in computer technology and usage

before he would be able to return to work. Ms. Nichols

stated that these types of courses would be available at

local junior colleges or business schools in the claimant’s

area. However, Ms. Nichols indicated that she was unaware

that residual loss of feeling and use in the claimant’s

fingers would make it very difficult for him to use a

computer keyboard. When cross-examined on this point by the

claimant’s attorney, Ms. Nichols indicated that she was

unaware of the problem and stated that she only accepted

these types of restrictions if they were medically

documented. When claimant’s counsel pointed out to her that

the claimant’s upper extremities neuralgia had been

documented by nerve conduction studies, she admitted that

she was unaware of what such studies meant. 

Another factor relied upon by the Majority is what

they characterize as a “lack of motivation” on the part of
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the claimant. Apparently, that conclusion is based upon the

claimant’s statement to Ms. Nichols during one of their

interviews that he enjoyed playing with his grandchildren.

The Majority then refer to the claimant’s receipt of Social

Security disability benefits, a Union retirement pension,

and his workers’ compensation benefits as an indication that

he has a comfortable income and no desire to return to work.

However, that conclusion is, to a great degree, rebutted by

Ms. Nichols’ own testimony. She admitted that the claimant

had cooperated with her fully in her attempts to find jobs

for him and that he had applied for the positions that she

had identified. She also admitted that she believed that he

would have returned to work with his employer had they

offered him any type of employment within his restrictions. 

The Majority also ignores the very real financial

motivation the claimant had to return to work. Had the

claimant continued working for a few more years his Union

pension as well as his Social Security benefits would have

been substantially higher. The claimant also stated that his

Union pension was not conditioned upon him remaining
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unemployed and that he could have continued to receive those

benefits had he been working. 

In short, the respondent has not offered any

evidence to support their statement that the claimant was

not motivated to return to work. The only basis for their

allegation is conjecture and supposition, something this

Commission cannot rely upon in making findings of fact. 

Lastly, the respondent asserts that the claimant’s

lifestyle suggests he retained a sufficient amount of

residual functional ability to obtain meaningful employment.

Once again, this supposition is refuted by the facts

presented in this case.

The claimant lives in a rural area in a house

situated on 14 acres. On this land, the claimant has some

goats and catfish ponds. He testified that he assists his

wife in using a tractor to mow the yard and surrounding

acreage. He also stated that the goats kept most of the

grass down and, consequently, it was not required that the

entire area be mowed. While he does feed the animals,

including the catfish, it involves nothing more than
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carrying small cans of feed and feeding it to the animals.

Interestingly enough, the respondent offered into evidence a

video tape reportedly showing the claimant’s daily

activities. The lengthy tape actually shows the claimant

doing very little, if any, strenuous activities. The brief

clip relied upon by the parties is an instance in which the

claimant assists another gentleman to lift a small boat

motor out of the back of his truck. The claimant testified

that the motor was small and not very heavy and involved

only one brief instance of lifting. 

None of the evidence offered by the respondent in

any way demonstrates that the claimant is capable of

carrying out the regular, physically demanding tasks of

employment. In fact, as described by the Administrative Law

Judge when the tape was viewed at the hearing, the claimant,

when bending, primarily bends his knees and indicated that

he could not bend with his back. This instance is entirely

in accordance with the claimant’s testimony that, when

bending over, he tried to avoid bending at the waist and,

instead, would bend his knees. 
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The Majority, in denying the claimant permanent

and total disability benefits, has chosen to ignore almost

all of the evidence introduced in this case. Ms. Nichols’

Vocational Evaluation Report, offered by the respondent,

very clearly indicates that the claimant lacks the residual

functional ability to obtain any gainful employment. The

only jobs identified by Ms. Nichols that the claimant had

the physical ability to perform are those, which, as a

prerequisite to employment, require management or legal

experience or some other technical knowledge which the

claimant clearly lacks. In my opinion, the Majority’s

findings that the claimant is not permanently and totally

disabled is based upon nothing more than speculation and

conjecture, factors which we cannot rely upon to base any

decision.

While a finding that the claimant is permanently

and totally disabled would render the Judge’s finding in

regard to the claimant’s anatomical impairment and wage loss

moot, I believe that it is necessary to discuss the award of

anatomical impairment made by the Majority. 
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As indicated above, the claimant was evaluated and

rated by three different doctors. The claimant saw all of

these doctors at the request of the respondent. The first of

those doctors was Dr. Barry Green who is affiliated with the

Health South Evaluation Center who stated that the claimant

sustained a 20% impairment to his whole person. The second

physician was Dr. Jim Moore, who was of the opinion that the

claimant’s actual impairment was 25% to the whole person.

Dr. Reza Shahim believed that the claimant’s impairment

rating was 13%. All doctors purportedly based their opinions

on the AMA Guides, Fourth Edition. 

The disparity in the ratings of Drs. Green and

Moore, as compared to that of Dr. Shahim, is because of the

Guides use of two separate rating systems for spinal

injuries. The first method is using a Diagnosis Related

Estimate (DRE), in what is referred to as an Injury Model.

In using this method, a doctor examines a patient and, based

upon factors set out in the Guides themselves, places the

claimant in a particular category of impairment. According

to Dr. Green, the claimant was in a DRE impairment category
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four. This finding, according to the Guides, should be based

upon a patient’s motor abilities, reflexes, muscle atrophy,

anal tone, and the need for assistive devices. In this

regard, it should be noted that muscle atrophy, reflexes,

and motor abilities would all be objective criteria, not to

mention the hardware such as metal cages, screws, and

Pedicals, which had been inserted in the claimant’s lumbar

spine as part of his fusions. Dr. Moore, likewise, relied

upon this section but stated his belief that the claimant

would be a better fit in category five which would entitle

the claimant to an impairment rating of 25%. 

Dr. Shahim’s impairment rating is based upon a

partial use of the other method of evaluating spinal

injuries, referred to in the Guides as a Free Range of

Motion Model. This method provides a table which indicates a

certain percentage of impairment based upon spinal injuries

and then directs the evaluator to perform a number of range

of motion tests upon the patient, the results of which are

used to compute a second percentage of impairments. Those

two percentages would then be combined using a combined
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values table to determine the actual degree of impairment.

However, since our Act prohibits the use of range of motion

as a factor in determining impairments, Dr. Shahim relied

only upon the table which provides impairments based upon

the degree of injury. Using Table 75 of the AMA Guides, he

determined that the claimant had sustained a 13% impairment.

While the Majority concedes that Dr. Shahim did not

correctly apply the Table, their modification of his

assessment only partially corrects his erroneous

conclusions. According to Dr. Shahim, and the Majority, the

claimant’s herniated disc would entitle him to an impairment

rating of 8% to the body as a whole. In arriving at that

number, Dr. Shahim was apparently relying upon Part 2,

Section D of Table 75 which relates to a “surgically treated

disc lesion without residual signs or symptoms; including

disc injections.” (Emphasis added). However, that clearly is

not the correct part to use in regard to the claimant since

he does have residual symptoms, specifically, rigidity

caused by the hardware and fusions in his back as well as

radiculopathy measured by NCV tests. Therefore, the correct



Groom - E711686 -41-

part of the Table which should have been used was Part 2,

Section E, which refers to a “surgically treated disc lesion

with residual, medically documented pain and rigidity.”

(Emphasis added). Obviously, the rigidity the claimant is

suffering from is medically documented and is caused by his

spinal fusion and attendant hardware. The impairment value

from this section is 10%. 

Table 75 also provides that where the injury is to

more than one level, an additional 1% should be added, per

level. Since the injuries to the claimant covered three

levels (L3-L4, L4-L5, and L5-S1), an additional 3% should be

added to the 10% which would provide 13% impairment. The

Table goes on to provide that for a second surgery an

additional 2% should be added and an additional 1% for each

additional surgery beyond that. Since the claimant underwent

a total of four surgeries, an additional 4% should be added

to that total which would yield 17%. Apparently, Dr. Shahim

became confused over the number of surgeries the claimant

had, or the amount to be added for those surgeries, and did
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not include a proper additional percentage for his

surgeries.

In my opinion, the method used by Drs. Green and

Moore is a more accurate evaluation of the claimant’s

impairment. The claimant had ample objective factors to

justify using this method and I believe that when possible,

this section should be used since it can be used in its

totality whereas the range of motion model can only be

partially used, giving a skewed picture of a claimant’s

impairment. I find that Dr. Green’s evaluation of 20% to the

body as a whole was correct and the Administrative Law Judge

should be affirmed in awarding the claimant anatomical

impairment based upon that rating.

In short, I believe that the evidentiary record

clearly establishes that the claimant sustained an injury to

his lower back which rendered him permanently and totally

disabled. Further, I believe that the Majority not only

incorrectly denied the claimant such benefits, I believe

that they compounded the error in reducing the award for

permanent partial disability made by the Administrative Law
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Judge. If the claimant is not permanently and totally

disabled, he is clearly entitled to the higher anatomical

impairment rating assessed by Dr. Green and would certainly

be entitled to at least a 50% loss of his wage earning

capacity. For those reasons, I respectfully dissent from the

Majority’s Opinion in this case. 

______________________________
SHELBY W. TURNER, Commissioner


