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Upon review before the FULL COMMISSION in Little Rock,
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Claimant represented by the HONORABLE EMILY S. PAUL,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 1 represented by the HONORABLE RICHARD
S. SMITH, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE DAVID L.
PAKE, Attorney at Law, Little Rock, Arkansas. 

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed January 3, 2006.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to herein are
accepted as fact; 
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2. Claimant Cable Grimes has proven by a
preponderance of the evidence that she was
wholly and actually dependent upon the
decedent, Scott Grimes, at the time of his
injury and death;

3. Claimant Cable Grimes is entitled to
benefits from the Death and Permanent Total
Disability Trust Fund;

4. As was stipulated, the Public Employee
Claims Division is, therefore, entitled to a
reimbursement of $13,299.46 from the Death
and Permanent Total Disability Trust Fund.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 3, 2006

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law
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Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

 
                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion. My carefully conducted de novo review of this

claim in its entirety reveals that Cable Grimes was not
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wholly and actually dependent on Scott Grimes at the

time of his accidental death.

The record reveals that the claimant and his

ex-wife, Sheila McCool, were divorced in 1984. Jefferson

County Chancellor, Judge Eugene Harris, presided over

the parties’ divorce proceedings. By final Decree,

Sheila McCool was awarded custody of the couple’s three

minor daughters. By same Decree, the claimant was

ordered to pay child support in a total amount of

$200.00 per month and to provide health insurance for

the three minor children. The youngest of those three

children, Cable Grimes, had been born 20 months earlier

with Downs Syndrome.

The claimant paid support as ordered until

1991. Then, in early 1991, due to accusations of child

abuse, the parties appeared before the Juvenile Judge of

Jefferson County, Judge Thomas E. Brown. By agreed Order

filed on February 7, 1991, Judge Brown placed custody of

the two eldest children with the claimant, while custody

of Cable Grimes was placed with her mother, Ms. McCool.

The February 7th Order was silent with regard to the

issue of child support. Thereafter, the claimant paid no

support to Cable Grimes.

The deposition of Judge Robin Mays was taken

pursuant to this claim on July 28, 2005. Judge Mays, who
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is retired from the bench, offered testimony as an

expert in domestic relations law. According to Judge

Mays, since Judge Brown’s Order was silent on the issue

of child support, it did not alter the claimant’s

existing legal obligation to pay child support as

ordered by Judge Harris in 1984. The deposition of Jan

Scussel, who was also offered as an expert in family

law, was taken on May 20, 2004. Ms. Scussel, who stated

that she had been personal friends with the claimant and

his present wife, had represented the claimant in the

1984 divorce action and in the 1991 juvenile

proceedings. Therefore, Ms. Scussel was personally

familiar with the details, both on and off the record,

of these two cases. With regard to the juvenile

proceedings of February 1991, Ms. Scussel testified as

follows:

When we did the juvenile, it was by
agreement of the parties. There had
been several hearings. In fact, it
started with the first juvenile
judge, appointed juvenile judge,
Jesse Kearney. And it had just gone
on and on and on. And finally the
parties agreed to the split custody
arrangement, and agreed that no
child support would be paid either
way.

Ms. Scussel continued...

Scott [the claimant] agreed to it.
Sheila [McCool] agreed to it. And so
there was no imposition of child



Grimes - E518461 6

support from either Scott’s
standpoint or Sheila’s.

 

Ms. Scussel recalled that the claimant wanted

to take action to modify the original Decree to reflect

the new child support agreement. According to Ms.

Scussel, Judge Harris, in deference to Judge Brown’s

jurisdiction, declined to hear the child support issue.

Further, Ms. Scussel agreed that Judge Brown would have

been the proper judge to have ordered a change in child

support, but that this was never done. Ms. Scussel

vaguely remembered that Ms. McCool may have tried to

take later action on behalf of Cable through the Office

of Child Support Enforcement. However, to Ms. Scussel’s

recollection, the child support issue was ultimately

abandoned by that agency. Ms. Scussel testified that,

based on her personal and professional communications

with the claimant, he would not have given Ms. McCool

money for Cable’s support. She stated that the claimant

had confided in her that he was concerned that any cash

contribution would not have been used for Cable’s

support. Therefore, if the claimant made a contribution

on Cable’s behalf, it would have been in the form of a

holiday gift. Moreover, Ms. Scussel stated that due to

the strained relationships between the claimant,
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Ms. McCool, and Cable, the claimant had very little to

no contact with Cable after 1991. 

Ms. Scussel agreed with Judge Mays that any

contribution the claimant may have made on Cable’s

behalf outside of court ordered support was presumed to

be a gift. With regard to her professional experience

with orders that are silent on child support, Ms.

Scussel testified:

But I’ve litigated the issue of
whether  - - on both sides  - -
whether a silent order means there’s
no child support obligation. And
I’ve won when I argued there was no
duty; I’ve lost when I was trying to
submit that there was this natural
duty to support.

  
Judge Mays stated unequivocally that any side

agreement between the parties was made at the claimant’s

peril, and that any such agreement was unenforceable.

More specifically, Judge Mays stated:

Well, I’m telling you he did it all
at his peril because he did not go
back in and change the divorce
decree obligation to pay child
support on behalf of the three
children. So, under the divorce
decree, unquestionably, he still had
an obligation to support Cable.

Adamant that no one could have gone behind

Judge Brown’s Order, Judge Mays explained that the

Supreme Court has repeatedly said that the Order
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controls. Judge Mays further explained that the juvenile

court’s silence regarding the issue of child support

under the parties’ split-custody arrangement created a

situation whereby, in effect, the parties supported

their absent children via the money that stayed in each

child’s home. In other words, by not paying court

ordered support, the claimant was actually supporting

Cable while Ms. McCool was supporting the two children

in the claimant’s custody.

Judge Mays’ testimony provides a valuable

overview of various tenets of Arkansas family law, and,

theoretically at least, its proper application.

Moreover, Ms. Scussel’s testimony provides insight as to

the actual application of family law with regard to

these particular parties. Notwithstanding the testimony

of these two expert witnesses, it is an accepted rule of

law that a general statute does not apply where there is

a specific statute covering a specific subject matter.

Cogburn v. State, 292 Ark. 564, 732 S.W.2d 807(1987);

citing, Drum v. McDaniel, 215 Ark. 690, 222 S.W.2d 59

(1949). As it happens, our Workers’ Compensation Act

speaks specifically to the issue of compensation to

dependents of a deceased employee. More particularly,

Ark. Code Ann. §11-9-527(c)(2), provides, in relevant

part, that compensation for the death of an employee



Grimes - E518461 9

shall be paid to those persons who are wholly and

actually dependent upon the deceased employee. Moreover,

Ark. Code Annotated  Ann. §11-9-527(d) states, in

essence, that a physically or mentally incapacitated

child shall be entitled to compensation as a dependent

of the deceased employee without regard to age or

marital status.

Prior to 1976, our Workers’ Compensation Act

provided death benefits to those who were “wholly

dependent” upon the deceased worker. In Chicago Mill and

Lumber Co. v. Smith, 228 Ark. 876, 310 S.W. 2d 803

(1958), the Court defined “wholly dependent” so as to

apply to those ordinarily recognized by law as

dependents. Consequently, Smith, supra, created what

amounted to a conclusive presumption that a wife/widow

and child(ren) were “wholly dependent” on a deceased

worker by virtue of their legal status. Id. In 1976, the

State Legislature amended section 11-9-527(a) to include

the term “actually dependent”, thereby eliminating the

conclusive presumption created in Smith, supra.

Subsequently, in Roach Mfg. Co. v. Cole, 265 Ark. 908,

582 S.W.2d 268 (1979), the Court interpreted the amended

language of the statute to mean that there must be some

showing of actual dependency, at least in those cases

where the widow and child(ren) were not living with the
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employee at the time of his death. See, also, Pinecrest

Memorial Park, Inc. v. Miller, 7 Ark. App. 185, 646

S.W.2d 33 (1983). In addition, the Court reiterated that

there is no presumption of dependency; rather,

dependency is a fact question to be determined in light

of the surrounding circumstances. Roach, supra; See,

also, Smith, supra. The Court elaborated on this point

as follows:

The fact of dependency is to be
determined in the light of prior
events and not to be controlled by
an unusual temporary situation.
Nolan v. Wortz Biscuit Co., 210 Ark.
446, 196 S.W.2d 899 (1946). Larson
summarizes the rule applicable under
statutes requiring actual
dependency: “Proof of bare legal
obligation to support, unaccompanied
by either actual support or
reasonable expectation of support,
is ordinarily not enough to satisfy
the requirement of actual
dependency.” Larson, Workmen’s
Compensation Law, 63 (1976).

 
The particular facts in Roach, supra, involved

a deceased employee who had not supported his wife or

child for eleven months prior to his death. As the wife

and child were not living with the employee at the time

of his death, there was no presumption of dependency,

and there was a requirement of some showing of actual

dependency. The  Supreme Court ultimately affirmed the

Commission’s finding that, whereas the widow had not
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established actual dependency, the child had a

“reasonable expectation” of future support, and was,

therefore, entitled to maximum benefits. In support of

this finding, the Court explained that the wife made no

effort to pursue her right to support during her

husband’s extended absence. The child, on the other

hand, was unable to pursue her right to support, in that

she could not act for herself. Finding that the child’s

expenses would continue to grow with her, and

speculating that the mother would not be able to

maintain the child in her “accustomed mode of living,”

the Court concluded that the child had a reasonable

expectation of future support. Roach, supra (quoting,

Smith, supra.) 

Following the Roach, supra, decision, the

Court considered a case where the deceased employee and

his wife were divorced at the time of his death. Doyle’s

Concrete Finishers v. Moppin, 267 Ark. 874, 596 S.W.2d

1(1979). The Court found that not only had the decedent

paid court ordered child support for the couple’s only

child up until the time of his death, he had also

provided for the child in “other ways” in addition to

the ordered support. Id. In the Court’s view, by

supporting the child above and beyond his ordered

obligation, the decedent had added to the child’s
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overall support. Therefore, the single issue in Moppin,

supra, was whether a minor child of a deceased worker is

entitled to the maximum compensation rate under the

Workers’ Compensation Act as a matter of law, or

entitled only to the extent the minor child is actually

dependent upon the deceased parent. More specifically,

the minor child’s support amount stood to triple upon an

award of the maximum workers’ compensation rate.

Although the Court refused to say that the minor child

was entitled to the maximum compensation rate as a

matter of law, it found that the child was entitled to

maximum benefits because he held a “reasonable

expectation” of future support. Although distinguishable

to the present case with regard to the issue on point,

the Moppin decision is relevant in that the Court points

out that the child was actually receiving financial and

other support from his father at the time of his death.

In the present case, Cable Grimes was not supported by

the claimant in any way at the time of his death.

A line of cases following Roach, supra,

including Moppin, supra, has established that where the

surviving spouse and child(ren) are living apart from

the deceased at the time of his death, the test of

“wholly dependent” is met by proof of legal status.

Furthermore, “actual dependency” does not require a
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showing of total dependency, but rather a finding of

some measure of actual support or a reasonable

expectation of support. See, Continental Insurance Co.

v. Richards, Adm’r, 268 Ark. 671, 596 S.W.2d 333 (1980);

Porter Seed Cleaning, Inc. v. Skinner, 1 Ark. App. 230,

615 S.W.2d 380 (1981); Bankston v. Prime West

Corporation, 271 Ark. 727, 610 S.W.2d 586 (1981). 

By and through her attorney, Cable Grimes

contends that because all three of the claimant’s

children were essentially being supported by both

parents via a split-custody arrangement, she was “wholly

and actually” dependent on the claimant at the time of

his death. Cable, who was 13 at the time of the

claimant’s death, is the natural daughter of the

claimant. Therefore, there is no question that Cable

Grimes was “wholly dependent” upon the claimant at the

time of his death pursuant to her legal status. See,

Ark. Code Ann. §11-9-102(2); See. also, Roach, supra;

See, also, Moppin, supra. However, the record reveals

that, in actuality, the claimant was not supporting

Cable at the time of his death. Therefore, Cable Grimes

has failed to meet her burden of proving that she was

“actually dependent” on the claimant at that time. 

First, as respondent No. 2 correctly asserts,

in the Prehearing Order of August 3, 2005, it was
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stipulated that the claimant ceased to pay support on

Cable’s behalf after February of 1991. The record

establishes that this was due to an oral agreement

between the parties made during the time of the juvenile

proceedings. Proof of this oral agreement is established

through the testimony of Ms. Scussel, and by the

stipulated fact that the claimant did not pay support

after February 1991. Notwithstanding that the claimant

had a “legal” obligation pursuant to the divorce Decree

to pay support, “Proof of bare legal obligation to

support, unaccompanied by either actual support or

reasonable expectation of support, is ordinarily not

enough to satisfy the requirement of actual dependency.”

Larson, supra. Therefore, there is no question that the

claimant did not pay child support for Cable after

February 1991, by agreement of the parties. 

It was further stipulated that the claimant

had little or no contact with Cable from February 1991

forward, seeing her only rarely, if at all. In addition,

Ms. Scussel’s testimony corroborates that, aside from

occasional holiday gifts, the claimant did not

contribute to Cable’s welfare or support in any way.

Therefore, it cannot be concluded that the claimant

added to Cable’s overall support in other ways outside
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of ordered or voluntary child support. See, Moppin,

supra. 

Next, it was stipulated that Sheila McCool

voluntarily sent money to the claimant for the support

of the two children in his custody. In addition, she

voluntarily provided life and health insurance on their

behalf. Therefore, the split-custody arrangement was not

truly such an arrangement as described by Judge Mays. In

order for their arrangement to have been a true split-

custody arrangement, Sheila McCool would not have paid

support for the two children in the claimant’s custody.

As the respondent correctly contends, this underscores

the fact that Cable received no actual support from the

claimant, nor did she have any reasonable expectation of

support from him at the time of his death.

Further, it was stipulated that at the time of

the claimant’s death, Cable Grimes received disability

benefits and Medicaid due to her condition. In addition,

Cable, who is now well over the age of majority,

receives social security death benefits and monthly

payments from the claimant’s State retirement fund.

Finally, the Arkansas Legislature approved a Claims

Division award to the claimant’s natural children of

$50,000.00 to be split amongst them, plus scholarships.

The record establishes that there was an assumption by
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the parties at the time of the 1991 juvenile proceedings

that Cable’s social security and Medicaid benefits were

sufficient for her support. Moreover, the funds that

Cable now receives in addition to her existing benefits

establishes that her income has increased since 1991.

Therefore, it is evident that Cable’s income has grown

with her, which has allowed her to maintain her

“accustomed mode of living.” Roach, supra. Further, that

there was no expectation by either party that the

claimant would support Cable after 1991 is clearly

established by the fact that the claimant dutifully paid

ordered support prior to 1991, and that Ms. McCool

failed to pursue enforcement of that same obligation

after 1991. Unfortunately, due to Cable’s disability,

she is incapacitated from acting on her own behalf.

Therefore, as Cable’s custodian/guardian, Ms. McCool is

the obvious party to have held, or to currently hold an

expectation of future support on Cable’s behalf. Ms.

McCool’s failure to pursue child support from the

claimant after 1991 clearly indicates that she had no

reasonable expectation of future support from the

claimant for Cable’s benefit. And, unlike in Roach,

supra, where the child in question was temporarily

unable to act on her own behalf because of her minority,

Cable Grimes cannot act on her own behalf because of her
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disability. Therefore, she is bound by the actions of

those charged with representing her best interests,

which in this case, was Ms. McCool. Because Ms. McCool

held no reasonable expectation of support on Cable’s

behalf, it is imputed to Cable that she held no

reasonable expectation of support either. 

In conclusion, notwithstanding any legal

obligation created under family law that the claimant

may have had up until the time of his death, the record

establishes that pursuant to our Worker’s Compensation

Act, Cable Grimes has failed to prove by a preponderance

of the evidence that she was actually dependent on the

claimant at the time of his death. The claimant and Ms.

McCool entered into an oral agreement that neither would

pay child support after February of 1991. The claimant’s

fatal accident occurred 4 years later in February of

1995, at which time whatever legal obligation under

family law that the claimant may have had to pay child

support died with him. Pursuant to their oral agreement,

Ms. McCool did not pursue support payments during that 4

year period of time between 1991 and 1995. Further, no

action was brought on Cable’s behalf to pursue child

support after she reached the age of majority in 2000,

at which time she had legal standing to bring her own

action. The weight of the credible evidence in this case
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establishes that no such action was ever taken because,

in actuality, the adult parties had agreed that the

claimant would not pay child support after February of

1991. Moreover, Cable Grimes had independent financial

resources that were sufficient for her support at the

time of the claimant’s death. This is supported by the

fact that Sheila McCool paid voluntary support to the

claimant on behalf of the two children in his custody,

and she provided them with health insurance. Logic

dictates that Ms. McCool would not have contributed to

the support of her absent children to Cable’s detriment. 

In summary, the claimant was under a legal

obligation to support all 3 of his children at the time

of his death. In February of 1991, by court Order, the

claimant took custody of 2 of his children, and Ms.

McCool took custody of Cable. The Order changing custody

was silent on the issue of child support. However, the

parties agreed that neither would pay child support

after that time. That this oral agreement was upheld is

evidenced by the fact that the claimant did not support

Cable during the 4 years prior to his death, nor did Ms.

McCool act on Cable’s behalf to pursue support from the

claimant during that time. Moreover, no action was

brought after Cable reached the age of majority to

pursue her right to any alleged back support that might
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have been owed her up until the time of the claimant’s

death. Further, Cable Grimes received adequate support

in her own right at the time of the claimant’s death. It

seems unfortunate that Cable Grimes had little in the

way of a relationship with her father, the claimant, at

the time of his death. However, all the factors in

existence at the time of the claimant’s death establish

that Cable Grimes was in no way dependent upon the

claimant at the time of his death. Furthermore, Cable

Grimes had no reasonable expectation of support for 4

years prior to the claimant’s death, at the time of the

claimant’s death, or after the claimant’s death.

Accordingly, I find that Cable Grimes has

failed to prove by a preponderance of the evidence that

she was actually dependent upon the claimant at the time

of his death. Therefore, I find that she has failed to

show entitlement to benefits under Ark. Code Ann. §11-9-

527, thus I must respectfully dissent from the majority

opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 

      


