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OPINION  AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed March 28, 2006. 

The administrative law judge found, among other things, that

medical treatment provided by Dr. Steven Smith on and after

June 16, 2005 was reasonably necessary.  The administrative

law judge found that the claimant was entitled to temporary

total disability compensation from July 7, 2005 through

September 29, 2005.
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After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s opinion as

modified.  The Full Commission finds that the claimant

proved Dr. Smith’s treatment was reasonably necessary in

connection with her compensable injury.  We find that the

change of physician rules do not apply in the present

matter, because the claimant was not provided a copy of a

notice explaining her rights and responsibilities concerning

change of physician.  The Full Commission finds that the

claimant proved she was entitled to temporary total

disability from July 7, 2005 until October 17, 2005.      

I.  HISTORY

The parties stipulated that the claimant sustained a

compensable injury to her left shoulder on September 27,

2004.  The claimant’s testimony indicated that she was

injured while attempting to stop a box from slipping.  The

parties stipulated there was “no dispute over the payment of

medical expenses incurred for the services provided by Dr.

Clark and all such expenses have or will be paid.”  

The claimant testified:



Fisher - F411831 3

Q.  Did you ever receive any kind of document from
your employer or the insurance carrier regarding 
what the rules are as far as obtaining medical 
treatment - 

A.  Not - 

Q.  - any kind of written document?

A.  Not that I’m aware of, no.

Q.  Well would you be aware of it?

A.  Yeah.  If I’ve got it, it would be in my file,
and I don’t think I have one.

The parties stipulated there was “no dispute over the

payment of temporary total disability benefits accruing

through November 8, 2004.”  

The impression of Dr. Terry L. Clark on November 9,

2004 was “Left trapezius strain.”  Dr. Clark returned the

claimant to work without restrictions, follow-up as needed.  

An MRI of the claimant’s left shoulder was taken on

December 13, 2004, with the impression, “Minimal signal

distal supraspinatus tendon and may be some minor focal

tendinopathy.  I do not see any evidence for rotator cuff

tear.  No other significant finding.”  

Dr. Clark planned the following on January 11, 2005:

“1.  She is released to return to work without restrictions. 
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I have advised her that if she continues to have problems

with loss of grip that she should follow-up with her family

doctor, that this would be most likely related to a problem

at the cervical disc level, and would in all likelihood

would not be related to a work injury.  2.  She is to

follow-up here as needed.”  

The claimant testified that her shoulder was not

completely well after the release from Dr. Clark.  The

claimant testified that she asked a representative of the

respondent-employer to send her to another doctor, but that

another doctor was not provided.  The claimant testified

that she was suffering from “severe pain, and I couldn’t

sleep on my left side; I couldn’t hardly lift.  I was not

able to perform to my ability of what I know I could do.”    

The record indicates that the claimant presented on her

own to Dr. Steven O. Smith on June 16, 2005.  Dr. Smith

stated that the claimant could return to work on June 17,

2005.

The record indicates that Dr. Smith recommended the

claimant stop work on July 6, 2005 “until surgery is

scheduled.”  
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The claimant testified:

Q.  Did you consult with me for legal counsel at 
some point?

A.  Yes, I did.

Q.  Did I explain to you the rules in regard to 
changing physicians?

A.  Yes, you did.  

Q.  And did we file a request for a change of 
physician?

A.  Yes, we did.  

The claimant’s attorney wrote to Pat Capps Hannah,

Administrator, Medical Cost Containment Department, on July

22, 2005.  Counsel stated in part, “Ms. Fisher hereby

exercises her one time right to a change of physicians.  Ms.

Fisher requests authorization to change physicians from Dr.

Terry Clark to Dr. Steven Smith, an orthopaedic

surgeon....Dr. Smith has already recommended surgery for Ms.

Fisher and that surgery is scheduled for Thursday, July 28. 

Therefore, I would appreciate it if you would give this

matter your immediate attention.”    

Dr. Smith performed surgery on July 28, 2005: “1.  Left

shoulder arthroscopy.  2.  Arthroscopic debridement of
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partial articular surface rotator cuff tear.  3. 

Arthrosopic acromioplasty.  4.  Arthroscopic distal clavicle

excision with bursectomy.”  Dr. Smith’s postoperative

diagnosis was, “1.  Partial articular surface rotator cuff

tear.  2.  AC joint arthritis.”

The record contains a subsequent Change of Physician

Order, signed by Pat Capps Hannah, dated August 18, 2005: “A

change of physician is hereby approved by the Arkansas

Workers’ Compensation Commission for Kristi K. Fisher to

change from Dr. Terry Clark to Dr. Steven Smith; ... THE

CLAIMANT HAS ALREADY BEEN TREATED BY DR. SMITH AND MAY SEE

HIM AS NEEDED.”  

The record indicates that Dr. Smith took the claimant

off work for four weeks beginning September 1, 2005.  The

claimant subsequently began treating with a physical

therapist.  Dr. Smith stated on September 29, 2005, “I am

going to have her go back to work in about two and a half

weeks.  We will see her back on an as needed basis.”       

A pre-hearing order was filed on October 11, 2005.  The

claimant contended that she “filed a request for a change of

physician on July 22, 2005, and notified the respondent
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employer on the same day and that therefore treatment

provided by or at the direction of Dr. Smith on or after

July 22, 2005 is reasonable and necessary medical treatment

and is the liability of the respondents since Dr. Smith was

ultimately recognized by the Commission as the claimant’s

authorized treating physician.”  The claimant contended that

she was entitled to temporary total disability compensation

“from July 6, 2005 until a date yet to be determined and

reasonable and necessary medical treatment.”  

The respondents contended that “all appropriate

benefits have been and are continuing to be paid with regard

to this claim.  Dr. Terry Clark is the claimant’s authorized

treating physician and benefits associated with his

treatment have been paid.  Indemnity benefits were paid

until the claimant was released to light duty work on

11/9/04, and respondents agree (sic) to accommodate any

restrictions the claimant had.  It is respondents’

contention that Dr. Smith is not an authorized treating

physician and a change of physician order has been entered

associated with his treatment.  As such, respondents contend

they do not have to pay for any such treatment until a
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change of physician order is entered.  Respondents contend

the medical documentation from the claimant’s authorized

treating physician does not support entitlement to

additional indemnity or a need for additional medical at

this juncture.”  

The parties agreed to litigate the following issues:

“1.  The claimant’s entitlement to additional temporary

total disability benefits from July 7, 2005 through October

17, 2005.  2.  The claimant’s entitlement to the payment of

medical expenses incurred for medical services provided the

claimant prior to August 18, 2005.  3.  Attorney fees.”

Dr. Smith indicated that the claimant could return to

work on October 17, 2005: “Reg duties, no restrictions or

limits.”      

The administrative law judge found, in pertinent part:

6.  The medical services provided to the claimant 
for her compensable left shoulder injury by and at
the direction of Dr. Steven Smith on and after
June 16, 2005, represent “reasonably necessary” 
medical services for the claimant’s compensable 
injury, within the meaning of Ark. Code Ann.
§11-9-508....Pursuant to Ark. Code Ann. §11-9-508,
the respondents are liable for the expense of 
these services, subject to the medical fee 
schedule established by this Commission....
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7.  There is no dispute over temporary total 
disability benefits accruing through November 8, 
2004.
8.  The claimant was once again rendered 
temporarily totally disabled, as a result of the 
effects of her compensable left shoulder injury, 
for the period beginning July 7, 2005 and 
continuing through September 29, 2005....

The respondents appeal to the Full Commission and the

claimant cross-appeals.

II.  ADJUDICATION

A.  Change of Physician  

Ark. Code Ann. §11-9-514(Repl. 2002) sets forth the

statutory procedures for change of physician.  Ark. Code

Ann. §11-9-514(c) provides:

(1) After being notified of an injury, the 
employer or insurance carrier shall deliver to the
employee, in person or by certified mail, return 
receipt requested, a copy of a notice, approved or
prescribed by the commission, which explains the 
employee’s rights and responsibilities concerning
change of physician.
(2) If, after notice of injury, the employee is 
not furnished a copy of the notice, the change of 
physician rules do not apply.  
(3) Any unauthorized medical expense incurred 
after the employee has received a copy of the 
notice shall not be the responsibility of the 
employer.

   
The administrative law judge in the present matter did

not enter a finding of fact with regard to change of
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physician.  The administrative law judge instead found that

Dr. Smith’s treatment on and after June 16, 2005 was

reasonably necessary.  The respondents argue on appeal that

they should not be liable for Dr. Smith’s treatment which he

performed prior to entry of Pat Capps Hannah’s change of

physician order.  The respondents correctly note that the

claimant actually underwent surgery before the change of

physician order was entered.  

However, there is no indication of record that the

claimant received a copy of the notice and change of

physician rules pursuant to Ark. Code Ann. §11-9-514(c)(2). 

Without that notice, the change of physician rules do not

apply, and the claimant was free to seek reasonably

necessary medical treatment from Dr. Smith.  See, Stephenson

v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000). 

We recognize the claimant’s agreement at hearing that her

attorney “explained the rules” regarding change of

physician.  Nevertheless, this testimony from the claimant

does not establish that she received notice of the change of

physician rules pursuant to Ark. Code Ann. §11-9-514(c).    
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The Full Commission finds that Dr. Smith’s treatment

was not unauthorized pursuant to Ark. Code Ann. §11-9-

514(c)(3).  We further find that Dr. Smith’s treatment,

including surgery, was reasonably necessary in connection

with the claimant’s compensable injury.  The decision of the

administrative law judge is affirmed.  

B.  Temporary Disability

Temporary total disability is that period within the

healing period in which the employee suffers a total

incapacity to earn wages.  Ark. State Hwy. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing

period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. §11-9-102(12). 

The determination of when a claimant’s healing period has

ended is a question of fact for the Commission.  Carroll

Gen. Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d 878

(1996).  

In the present matter, the administrative law judge

found that the claimant was temporarily totally disabled

“for the period beginning July 7, 2005 and continuing

through September 29, 2005.”  The claimant cross-appeals
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this finding and argues that she is entitled to temporary

total disability compensation until October 17, 2005.  The

Full Commission agrees with the claimant.  Dr. Smith did not

release the claimant to work on September 29, 2005.  Rather,

Dr. Smith stated that the claimant could return to work in

two and one-half weeks.  Dr. Smith did not give the claimant

a full release to return to work until October 17, 2005.  We

therefore find that the claimant proved she remained within

her healing period and was totally incapacitated to earn

wages from July 7, 2005 until October 17, 2005.  The

claimant is thus entitled to temporary total disability

compensation from July 7, 2005 until October 17, 2005.  

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

opinion as modified.  The Full Commission finds that the

claimant proved Dr. Smith’s treatment, including surgery,

was reasonably necessary in connection with the claimant’s

compensable injury.  We find that the change of physician

rules do not apply in the present matter, because the

claimant was not provided a copy of a notice explaining her

rights and responsibilities concerning change of physician. 
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We find that the claimant proved she was entitled to

temporary total disability compensation from July 7, 2005

until October 17, 2005.  The claimant’s attorney is entitled

to fees for legal services pursuant to Ark. Code Ann. §11-9-

715(a)(2)(B)(ii)(Repl. 2002).  For prevailing on appeal to

the Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. §11-9-715(b)(2)(Repl. 2002).

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

                                
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents. 


