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OPI NI ON FI LED MAY 19, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by the HONORABLE W LLI AM FRYE,
Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by t he HONORABLE CARCL WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

Respondent No. 1 appeals an administrative |aw judge’s
opinion filed Septenber 27, 2005. The adm nistrative |aw

j udge found that the claimnt proved he sustained a
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conpensable injury to his left knee while working for
Respondent No. 1 on June 10, 2004. The admnistrative |aw
judge found that Respondent No. 1 should pay for reasonably
necessary mnedical treatnment for the claimant’s left knee
subsequent to June 10, 2004, and that Respondent No. 1
shoul d pay tenporary total disability fromJune 11, 2004
until August 15, 2004.

After reviewing the entire record de novo, the Ful
Commi ssion reverses the opinion of the adm nistrative | aw
judge. The Full Conm ssion finds that, on June 10, 2004,
the clai mant sustained a recurrence of the injury which
occurred on June 16, 2003. W find that Respondent No. 2,
Lews Ford, is responsible for reasonably necessary nedi cal
treatnment provided in connection with the claimnt’s
conpensabl e recurrence. The Full Comm ssion also finds that
Respondent No. 2 is responsible for tenporary total
di sability conpensation fromJune 11, 2004 until August 15,
2004.

. H STORY

The claimant is Justin Lynn Fisher, age 27. Dr. Tom

Patrick Coker perforned an arthroscopy of the claimant’s

ri ght knee in Septenber 2000. |In Decenber 2000, Dr. Coker
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perfornmed additional surgery after a displaced patellar
fracture in the claimant’s right knee. |n May 2001, Dr.
Coker perfornmed an “excision painful hardware, right knee.”
The parties stipulated that “on June 16, 2003, the
rel ati onshi p of enpl oyee-enpl oyer-carrier existed between
Respondent No. 2 and the claimant.” The parties stipul ated,
“Respondent No. 2 agree (sic) that on June 16, 2003, the
cl ai mant sustained a conpensable injury to his left knee.”
The claimant testified that he was carrying a part
downstairs and “ny knee just popped on ne and | hit the
ground.”
Dr. Konstantin V. Berestnev saw the cl ai mant on June
16, 2003 and assessed “Left knee sprain in the area of the
| ateral collateral |iganent.”
An MRl of the claimant’s | eft knee was taken on July 7,
2003, wth the follow ng inpression:
1. Limted exam nation due to the patient’s |arge
size with no confirmation of normal anterior
cruciate liganent. These findings are suspicious
for either a very vertical anterior cruciate
| i gament or conplete ACL tear and correl ation
wi th physical examis recommended.
2. The posterior cruciate |iganent as seen is

i ntact.
3. No displaced tear of the nenisci.
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4. Increased signal intensity along the course of
the nedial collateral conplex suggestive of MSL
sprain. The lateral collateral conplex is not
wel | seen.

5. Degenerative thinning of the articular
cartilage in all three conpartnents of the knee
nost suggestive of chronic degenerative
osteoarthritis.

6. No displacenent of the patella or confirmation
of focal chondromal aci a patell a.

7. No denonstration of bony contusion.

Berestnev saw the claimant on July 29, 2003 and

assessed “Left knee sprain and MR findings of abnornal |eft

knee ACL.”

Dr. Coker noted on August 18, 2003:

Justin is a 24 year old who is being seen for left
knee. | did his ACL about three or four years ago
on the right he was doing fine. It’s not

bot heri ng hi mother than sone occasional patella
fenmoral type conplaints but he's very overwei ght,
hyper-fl exi ble. He hyper extends his knees

and has genuval gus knee. He tripped at work.

This was two nonths ago. He felt sonething pop

He had a |lot of pain. He was treated
conservatively for a while. Wen he wasn’'t
getting better, they MRled him They don’t

see an ACL. His nenisci look fine. He had an
open MRl and the wi ndows to the ACL are not
particularly good and | think his ACL is there on
exam and the MRl just wasn't adequate.

Hs PCL though is intact. H's nmenisci | ook good
on his MRl so that’'s good. He is getting better.
It’s just slower than he would like. Painis
vague. There’'s sonme popping. Doesn't really give
out. Doesn't talk like an ACL as far as the
giving out stuff. He feels |like sonething | ocks
every once in a while. He' s doing pretty good
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wi th range of notion. He hyper-extends. No
effusion. No nasses. Stable to varus/val gus.

Stable to cruciate....He’'s just very large and is
very difficult to examine clinically, but | think
his ACL is intact. | don’t think he s having

meni scal findings either with McMurray’s test. |
think he just has a sprained knee.

"1l see himagain in another four to six weeks
and re-examine him |[If he’'s not better at that
tinme, then we’'ll worry about possible ‘scoping him
but I don’t think his ACL is torn.
The parties stipulated that “medical bills have been
paid to August 18, 2003, by Respondent No. 2.~
The claimant testified that he worked for Lewi s Ford,
Respondent No. 2, until February 2004. The cl ai mant
testified that he still “had sone instability and | was
having trouble with stairs....l was under the understandi ng
that it was just a sprain and I was just having to deal with
the pain.” The claimant testified that his left knee had
“never been the sanme” since the June 2003 injury.
The claimant testified that he subsequently attenpted
to work at Superior Industries, but “I couldn’t handle it.
It was too nmuch standing.”

The claimant testified that he began working for Three

States Supply, Respondent No. 1, in May 2004. The cl ai mant
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testified that he still had trouble with his left knee “but
| thought it was part of the healing process.”

The parties stipulated that “on June 10, 2004, the
rel ati onshi p of enpl oyee-enpl oyer-carrier existed between
Respondents No. 1 and the claimant.” The clainmant testified
that he was working as a driver for Three States Supply.
The cl ai mant contended that he sustained an acci dental
injury on June 10, 2004. The clainmant testified that while
pulling a two-wheeler, “ny knee just popped on ne and | went
down.”

The record contains a Medical Sunmary and Cinic Visit
Not e dated June 10, 2004. The Note indicated that the
claimant “fell at work, conplaining of |left knee pain, also
has a cut to the back of his right leg.” It was noted,
“Cl eaned and dressed superficial l|laceration on right
posterior, distal calf. Healed scar on right anterior knee.
ACL’s are a bit loose bilaterally. No definite effusions
but norbid obesity makes this difficult to assess.” The
Cinic Visit Note indicates that Dr. Randall Oates assessed
| eft-knee sprain. The clai mant was assi gned physi cal
restrictions. The treatnment plan including the follow ng:

“W will be better able to rule out ACL tear on foll ow up.
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There is an 80% probability that this will resolve
conpletely wwthin 2-3 days....X-ray of left knee is

unr enmar kabl e.”

The claimant testified, “lI was out of work for about
two nonths - well, it was about two weeks - two or three
weeks, sonething like that. | don't really renenber the

exact tine.”

The record indicates that Dr. Robert B. WIson returned
the claimant to work with tenporary restrictions on June 17,
2004. The claimant testified that he attenpted to return to
light duty work, but “They told nme they had no |ight duty
and they told ne to go hone....That was, |ike, a week after
June 10'". It was June 17", 16'".”

The claimant testified that he began working for
Nati onal Home Centers on August 15, 2004.

The inpression of Dr. Christopher A Arnold on Novenber
4, 2004 was “Left knee pain and instability....This appears
to be related to a work injury. This occurred on
6/ 10/ 04....He has clinical findings consistent with an ACL
tear. | told himl could not rule out other I|iganmentous

injury or nmeniscal injury. | would reconmend obtai ni ng and
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(sic) MR and seeing himback after the MR has been
obt ai ned.”
An MRl of the claimant’s | eft knee was taken on

Decenber 1, 2004, with the foll ow ng inpression:

THE ANTERI OR CRUCI ATE LI GAMENT | S NOT DEMONSTRATED

COWPATI BLE W TH THE PRESENCE OF A TEAR

THE POSTERI OR CRUCI ATE LI GAMENT APPEARS | NTACT.

NO MENI SCAL TEAR DEMONSTRATED.

A LI NEAR AREA OF SI GNAL ABNORVALI TY I N THE LATERAL

TI Bl AL PLATEAU MAY REPRESENT A NONDI SPLACED

FRACTURE. PLEASE CORRELATE W TH RADI OGRAPHS AND/ OR

CT. NO OSTECCHONDRAL LESI ON DEMONSTRATED

Dr. Arnold noted the follow ng on January 18, 2005:

“RADI OGRAPHS ( AP/ LATERAL LEFT TIB-FIB) were reviewed and
there is no fracture which | can appreciate. MI was
reviewed and he has an ACL tear. There is also some
abnormal ity about the tibial plateau, possibly an occult
fracture but | cannot rule out a resolving contusion.” Dr.
Arnol d’ s inpression was, “Left knee pain and instability.”
Dr. Arnold stated, “I think this is secondary to his work
injury. He had a prior injury two years ago for which he
was treated and released. If we want to be conpletely pure,
we can obtain the results of the MRl just to show this was

conpletely nornmal and the patient will try to do this. 1In

any event, today nost of his problens appear to be com ng
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fromthe ACL tear....He wants to have the knee fixed but is
going to consider his options. The next issue is his
contusion situated laterally. | did tell himl could not
rule out a stress fracture and that | could not rule out
ot her abnormality. M suspicion is that it all has to do
fromthe resolving contusion fromthe initial injury when
his knee gave way on him |If it is a fracture, he needs to
stay off the knee.”
However, Dr. Arnold noted the follow ng on February 1,
2005:
| had a chance to review the MRl from 7/7/03.
Al t hough he states it was reported as clean, there
appears to be an ACL tear at that particul ar
time. This nmakes ne suspect the ACL tear is
chronic and nost likely not related to his work
accident of 6/10/04. W will convey this to him
and have himfollow up at his previously schedul ed
appoi nt nent .
A pre-hearing order was filed on April 15, 2005. The
cl ai mant contended that he “was injured on June 10, 2004.
Hs | eft knee was injured when he slipped on wet netal as he
was pulling a two-wheeler.”
Respondent No. 1, Three States Supply Co., Inc.,

contended that “the claimant did not sustain a conpensabl e

injury and the problemthat he has at this point is related
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to long-standing | eft knee problens. Further, for the one
month that the claimant worked for the respondent-enpl oyer
he conpl ai ned of |eft knee problens fromthe begi nning.”

Respondent No. 2, Lewis Ford, contended that “al
appropriate benefits were paid associated with his injury
whi l e worki ng for respondent-enpl oyer and that additional
medi cal and TTD i s not reasonabl e and necessary.
Respondents contend the claimant has filed a claimfor an
injury of June 10, 2004, and that the enployer/carrier on
risk at the tinme of that injury should be Iiable for any
benefits associated with the claimant’s continued | eft knee
probl ens.”

The parties agreed to litigate the foll ow ng issues:
“1. Conpensability of the claimant’s injury to his left
knee on June 10, 2004, and/or a recurrence of his June 16,
2003, injury. 2. Related nedical. 3. Tenporary tota
disability fromJune 11, 2004 to August 15, 2004. 4.
Attorney’'s fees.”

Dr. Coker was deposed on June 22, 2005. The attorney
for Respondent No. 2, Lewis Ford, questioned Dr. Coker with

regard to the MRI of the claimant’s |left knee taken in July

2003:
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Q Have you reviewed that MR ?
A O his left knee?

Q And I’'ve got it on page 5 of what you’ ve got
in front of you.

A. Yes. | haven't seen the MRl itself lately,
but I saw the report.

Q Okay. Could you tell me alittle bit about
that report as far as the ACL?

A. They’'re suspicious for a ACL tear, or possibly
the ACL is intact, and it’s - it was just m ssed.

Q And what does that nean?

A.  An ACL can be hard to see on sone people in
their knees if it’s oriented in a direction that’s
vertical. He's also a large guy, and so that exam
in sone machines may - may not be sensitive enough
to catch. He had an open MRI, and those nachi nes
aren’t quite as accurate, | don’'t believe, as
other MRI's....

Q So the MRl back in 2003 -

Uh- huh

- was suspicious for a tear. |Is that correct?
Yes. Correct.

O it could not be seen at all.

Yes.

| s that another possibility?

> O >» O >» O >

Yes.
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Q It looks like it also showed chronic

degenerative osteoarthritis. |Is that right?
A. Correct....The arthritis would have been just
bad luck. | nmean, sonme aging of the knee. That

woul dn’t have been the result of the injury in
‘03. Most likely, it - it had been there a
while....

Q Looks like you first saw himafter that on
August 18, 2003. |Is that the -

A, Yes.

Q - first date? Tell ne that you saw t hat day.
A | felt like the ACL was intact that day, and |
t hought he just had a sprained knee at that
time....

Q I've got one nore MRl report for you to | ook

at, if you woul d.
A.  Uh-huh

Q And that’s one that was taken on Decenber 1°t,
2004. ... What findings do you see there?

A.  This one says, “Hs” - “The ACL is not
denonstrated, conpatible with a tear, cartilage is
fine, and he may have a nondi spl aced fracture in
his tibia.”

Q So what is the difference between that one and
t he one from 20037

A Well, this one, I"'mnot sure if it’s an open
MRI or not. |It’'s done at a different nmachi ne, and
there’s - sone machines are better than others.

But | - | haven’t seen this MR before - or ever.
So it - it nmay have been better quality, they may

have gotten to - they may have been able to see
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the area of the ACL better. And he was nore
confident in calling it torn than before.

Q “He,” as in the technician reading it?
A. The MD, yeah. The radiologist. | nean, he -
he doesn’t say it’'s definitely torn, he just says

it’s not well denonstrated, and, therefore, a tear
is suspected so ...

s it, to you, any nore definite than the one
from 2003?
A. No, it’s pretty nmuch the sane | anguage they
used back here.
Q So do you see any difference at all?

A At all? Wll, I haven't seen either MR ; |’'m
just looking at the report....

Q Did you see any difference?

A. No. They both describe the fact they don’t
see any ACL; therefore, they assune that it may be
torn. They both use virtually the sane words.. ..
Q Is there any way you could state which injury
woul d account for his need for treatnent today, if
he has any need at all?

A. No. There would be no way | could tell.

A hearing was held on June 28, 2005. The cl ai nant

testified:

Q Do you still have any problens with your |eft
knee?
A Yes.

Q Wiat kind of problens do you have now?
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A. | have sone - still have sone instability and
still have sonme pain when | go to sleep at night.

The attorney for Respondent No. 1, Three States Supply,
guestioned the clai mant at heari ng:

. M. Fisher, the instability and pain and
difficulty sleeping at night, those are the sane
conplaints or problens you described earlier that
you’ ve had since 2003; is that a fair statenment?

A. Yes. ..

. And in fact you told us that your - after June
10'" of ‘04 that your knee got back to where you
felt like you could do the regular job that you’ ve
done in the past. |Is that a fair statenment?

A. 1’ve done - It got better. It hasn't ever got
back to the way it was.

Q And what you're saying is that it’s not ever
gotten back to where it was before June 10'" of
‘03, correct?

A.  Right.
The administrative |law judge found, in pertinent part:

7. The claimant has proven by a preponderance of
t he evidence that he sustained a conpensable
infjury to his left knee while working for
Respondent No. 1 on June 10, 2004...

8. Respondents No. 1 should pay for the cost of
all reasonabl e and necessary nedi cal treatment for
this claimant’ s | eft knee subsequent to June 10,
2004. . ..

9. Respondents No. 1 should pay tenporary total
disability to this claimnt fromJune 11, 2004,
until August 15, 2004...
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Respondent No. 1, Three States Supply Co., Inc.,
appeals to the Full Conmm ssion.

1. ADJUDI CATI ON

A. Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable
injury”:
(i) An accidental injury causing internal or
external physical harmto the body ... arising out
of and in the course of enploynent and which
requires nedical services or results in disability
or death.
An injury is “accidental” only if it is caused by
a specific incident and is identifiable by tine
and place of occurrence[.]
A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4)(D). “Objective findings” are those findings
whi ch cannot cone under the voluntary control of the
patient. Ark. Code Ann. 811-9-102(16). The claimant’s
burden of proof shall be a preponderance of the evidence.
Ark. Code Ann. 811-9-102(4)(E)(i).
I n workers’ conpensation |aw, an enployer takes an
enpl oyee as he finds him and a preexisting di sease or
infirmty does not disqualify a claimif the enpl oynent

ci rcunst ances aggravated, accelerated, or conbined wth the
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di sease or infirmty to produce the disability for which
conpensation is sought. Jim Walter Homes v. Beard, 82 Ark.
App. 607, 120 S.W3d 160 (2003). An aggravation is a new
injury resulting froman independent incident, and being a
new i njury with an i ndependent cause, it nust neet the
definition of a conpensable injury in order to establish
conpensability for the aggravation. Heritage Baptist Temple
v. Robison, 82 Ark. App. 460, 120 S.W3d 150 (2003).

A recurrence is not a new injury but nerely another
period of incapacitation resulting froma previous injury.
Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W2d
897 (1996). A recurrence exists when the second
conplication is a natural and probabl e consequence of a
prior injury. Weldon v. Pierce Bros. Constr., 54 Ark. App.
344, 925 S.W2d 179 (1996). The determ nation of whether
there is a causal connection between the injury and the
disability is a question of fact for the Conm ssion. Carter
v. Flintrol, Inc., 19 Ark. App. 317, 720 S.W2d 337 (1986).

The adm nistrative | aw judge deternined in the present
matter, “The claimant has testified to a specific incident
whi | e working for Respondent No. 1 and there are objective

medi cal findings on a second MRl indicating an ACL tear.”
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The adm nistrative | aw judge therefore found, “The clai mant
has proven by a preponderance of the evidence that he
sust ai ned a conpensable injury to his left knee while
wor ki ng for Respondent No. 1 on June 10, 2004.” The Ful
Comm ssion reverses this finding.

The claimant first sustained an injury to his left knee
whi l e worki ng for Respondent No. 2, Lewis Ford, in June
2003. After an MRl in July 2003, Dr. Berestnev assessed

“Left knee sprain and MR findings of abnormal |eft knee

ACL.” However, Dr. Coker exam ned the claimnt in August
2003 and stated, “I think is ACL is intact....| think he
just has a sprained knee....l don’t think his ACL is torn.”

The clai mant | ater began worki ng for Respondent No. 1,
Three States Supply, and the parties stipulated that an
enpl oynent rel ationship existed there on June 10, 2004. The
claimant testified that he slipped and felt a pop in his
knee. However, there were no objective nedical findings in
the nedical report on the date of accident. W recognize
t he | anguage in the June 10, 2004 report, “ACL's are |oose
bilaterally”, but the Full Conm ssion does not find this
description to constitute an objective nedical finding of a

traumatic |l eft knee injury on June 10, 2004.
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Dr. Arnold stated in Novenber 2004, “He has clinical
findings consistent wth an ACL tear.” Dr. Arnold stated in
January 2005, “he has an ACL tear.” But the Full Conmm ssion
again notes Dr. Arnold s follow up |anguage in February
2005:

| had a chance to review the MRl from 7/7/03.

Al t hough he states it was reported as clean, there
appears to be an ACL tear at that particul ar

time. This makes nme suspect the ACL tear is
chronic and nost likely not related to his work
accident of 6/10/04. W will convey this to him
and have himfollow up at his previously schedul ed
appoi nt ment .

Since Dr. Arnold opined that an ACL tear had existed
since at |least July 2003, the Full Comm ssion does not
affirmthe adm nistrative law judge' s inplicit concl usion
that the claimant had sustained an ACL tear as a result of
the June 2004 incident. Dr. Arnold s opinion in this regard
is supported by Dr. Coker’s conparison of the 2003 MRl and
2004 MR, to wit: “They both describe the fact they don’'t
see any ACL; therefore, they assune that it may be torn.”

Dr. Coker testified, “There would be no way |I can tell”
which injury was the cause of the claimant’s need for

treatment. Dr. Berestnev had already opined in 2003 that

the claimant had an “abnormal ACL.” W also note the
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claimant’ s testinony that his knee problens began in June
2003, not June 2004.

The Full Conmi ssion finds that the claimant sustained a
conpensabl e “recurrence” of his knee condition on June 10,
2004. We find that this condition was the result of the
2003 injury rather than the 2004 injury. Respondent No. 2
was “on the risk” at the tinme of the June 2003 injury and is
liable for appropriate benefits to the claimnt.

B. Temporary Disability

An enpl oyee who has suffered a scheduled injury is to
receive tenporary total or tenporary partial disability
conpensation during his healing period or until he returns
to work. Wheeler Constr. Co. v. Armstrong, 13 Ark. App.
146, 41 S.W3d 822 (2001). The healing period is that
period for healing of the injury which continues until the
enpl oyee is as far restored as the permanent character of
the injury will permt. Nix v. Wilson World Hotel, 46 Ark.
App. 303, 879 S.W2d 457 (1994). If the underlying
condition causing the disability has becone nore stable and
I f nothing further in the way of treatnment will inprove that
condition, the healing period has ended. 1d. Wether an

enpl oyee’ s heal i ng period has ended is a question of fact
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for the Conm ssion. Ketcher Roofing Co. v. Johnson, 50 Ark.
App. 63, 901 S.W2d 25 (1995).

The adm nistrative | aw judge found in the present
matter, “Respondents No. 1 should pay tenporary tota
disability to this claimnt fromJune 11, 2004, until August
15, 2004.” The Full Commi ssion finds that Respondent No. 2,
Lewi s Ford, should pay tenporary total disability
conpensation to the claimant for the period of June 11, 2004
until August 15, 2004.

The claimant testified that he was off work after the
June 10, 2004 recurrence. Dr. WIson returned the claimnt
to restricted duty on June 17, 2004; however, the clai mant
testified that he was refused |ight duty and was sent hone.
The claimant testified that he returned to work for another
enpl oyer on August 15, 2004, thereby ending his entitlenent
to tenporary total disability conpensation. Armstrong
supra. W find that Respondent No. 2 is |liable for
tenporary total disability conmpensation fromJune 10, 2004
until August 15, 2004.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s

finding that the claimant sustained a conpensable injury on
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June 10, 2004, for which Respondent No. 1 is liable. The
Full Comm ssion instead finds that the claimnt sustained a
conpensabl e recurrence on June 10, 2004, and that Respondent
No. 1, Lewis Ford is liable. The Full Comm ssion finds that
Respondent No. 2 shall is responsible for all reasonably
necessary nedical treatnment provided in connection with the
clai mant’ s conpensabl e recurrence. W find that Respondent
No. 2 is liable for tenporary total disability conpensation
fromJune 11, 2004 until August 15, 2004. The claimant’s
attorney is entitled to a fee for |egal services pursuant to
Ark. Code Ann. 811-9-715(Repl. 2002). For prevailing on
appeal to the Full Conmm ssion, the claimant’s attorney is
entitled to an additional fee of five hundred dollars
($500), pursuant to Ark. Code Ann. 811-9-715(b)(2)(Repl.
2002) .

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

KAREN H. McKI NNEY, Conmm ssi oner



