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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F109737   

JERRY EDWARDS,
EMPLOYEE                               CLAIMANT

GALLOWAY SAND & GRAVEL, INC.,
EMPLOYER                               RESPONDENT

COMMERCE & INDUSTRY INSURANCE CO.,
INSURANCE CARRIER                      RESPONDENT

OPINION FILED APRIL 28, 2006

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE FREDERICK SPENCER,
Attorney at Law, Mountain Home, Arkansas.

Respondents represented by the HONORABLE CAROL LOCKARD
WORLEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals and respondents cross appeal an

opinion and order of the Administrative Law Judge filed

June 16, 2005.  In said order, the Administrative Law

Judge made the following findings of fact and

conclusions of law:

1.  Employer/employee relationship on 8/04/01,
when claimant sustained a compensable injury
to his left wrist and shoulder.

2.  The preponderance of the credible evidence
in the record establishes that Mr. Edwards’
low back symptoms began in June of 2002,
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approximately ten months after his fall at
work in 2001.

3.  The preponderance of the credible evidence
in the record establishes that Mr. Edwards’
neck symptoms began in October of 2002,
approximately 14 months after his fall at
work.

4.  Mr. Edwards has failed to prove by a
preponderance of the credible evidence that
his neck complaints at issue are causally
related to his fall at work on August 4, 2001.

5.  Mr. Edwards has failed to prove by a
preponderance of the credible evidence that
his low back symptoms at issue are causally
related to his fall at work on August 4, 2001.

6.  The preponderance of the evidence does not
establish that Mr. Edwards was a full-time
employee at the time of his fall.  The
preponderance of the evidence establishes that
Mr. Edwards earned an average weekly wage of
$203.98.  

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Counsel for the claimant argues that the

Commission’s adjudication process violates the



Edwards - F109737 3

separation of powers doctrine and deprives litigants of

due process.  Counsel asserts that the executive branch

of the State of Arkansas has “exerted pressure” on

administrative law judges and Commissioners “which has

infringed upon their decisional independence.”

It is well-settled that an act by the legislature

is entitled to a presumption of constitutionality. 

Golden v. Westark Community College, 58 Ark. App. 209,

948 S.W.2d 108 (1997).  The party challenging a statute

has the burden of proving it unconstitutional.  Lambert

v. Baldor Elec., 44 Ark. App. 117, 868 S.W.2d 513

(1993).  The Full Commission has already ruled on all of

the purported constitutional violations raised by the

claimant’s attorney in Plummer v. Wal-Mart Stores, Inc.,

Workers’ Compensation Commission F209057 (Oct. 10,

2005); Edwards v. Galloway Sand & Gravel, Workers’

Compensation Commission F109737 (Oct. 11, 2005); and

Bland v. Baxter Regional Medical Center, Workers’

Compensation Commission F204378 (Aug. 16, 1005).  

Counsel for the claimant has failed to demonstrate

any constitutional violation, pressure on the Commission

by the executive branch of the State, or bias on the

part of administrative law judges or Commissioners.   

Therefore we affirm and adopt the June 16, 2005
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decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

          I must respectfully dissent from the

Majority’s decision finding that the claimant did not

sustain compensable injuries to his neck and back and

that his average weekly wage is $203.98.  After a de

novo review of the record, I find that the preponderance

of the evidence shows that the claimant sustained

compensable neck and back injuries.  Accordingly, I

would have reversed the decision of the Administrative

Law Judge.

          In denying benefits, the Majority, by

affirming and adopting the decision of the

Administrative Law Judge as their own, reasons that the
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claimant did not show a compensable injury because he

did not mention back pain until June 2002 and because he

did not disclose having neck pain until October 4, 2002. 

However, in my opinion, the  record shows that the

claimant had disclosed having back and neck pain from

the time of his injury in August 2001.  

          While the Majority is correct in asserting the

medical records prior to June 2002 do not reflect that

the claimant complained of back or neck pain, in my

opinion, the record still reflects he sustained

compensable injuries.  The first medical report

reflecting the claimant’s complaints of back pain appear

in a doctor’s note dated June 7, 2002.  On that date the

claimant’s “CHIEF COMPLAINT” was described as pain in

his left shoulder, elbow, and in both lower extremities. 

The note provides, “He is now complaining of “knots” in

his lower back as well as blueness and swelling in both

feet.  He is complaining of increasing pain in his

back.”  The doctor goes on to opine that some of the

claimant’s complaints might be due to a connective

tissue disorder.  The note further indicates, “It is my

medical opinion that a portion of his complaints are

medically related, as opposed to injury related.”  
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          In my opinion, the language of this note

reflects that the claimant’s complaints of knots in his

back were new.  However, the use of the words,

“increasing pain”, implies that the claimant had been

suffering from back pain prior to that visit.  The

claimant’s ongoing back pain is further reflected in the

other medical records.

          A note dated June 27, 2002, from Dr. J.D.

Allen, provides, 

          Jerry returns today for a recheck of his       
          wrist, shoulder, back, and elbow. This         
          gentleman has several problems to include the  
          onset of hypertension since his fall.  The     
          problems that he has with his wrist are really 
          just a part of the whole composite and I think 
          a lot of it has been well documented by Dr.    
          Ackerman and Dr. Frazier.

The note also indicates, 

          His back likewise has been a problem but is    
          increasing (sic) problematic for him as he has 
          returned to work.  I think that some of that   
          has to do with both the injury at the time of  
          the fall but also with the change in how he    
          mechanically has to conduct himself now        
          because of the problems with the LUE.

Dr. Allen further refers the claimant for treatment for

his back and indicates, “Again, I do feel that these are

composite problems related to his fall and that the only

solution particularly with regard to his surgery is
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surgical but for the others nonoperative management is

the call of the day.”

          In my opinion, the language of this note is

clear in that it shows that the claimant had previously

complained of back pain regardless of whether it was

reflected in other doctor’s notes.  Furthermore, it is

indicative that Dr. Allen believed the claimant’s back

problems to be directly related to his work-related fall

in August 2001. 

          Likewise a doctor’s note dated July 11, 2002,

also  indicates that the claimant suffered from a back

injury attributable to the August 2001 work-related

incident.  I also note that on October 4, 2002, Dr.

Bruce L. Safman, noted the claimant had a history of

having back problems and recommended an MRI of the

claimant’s cervical and lumbar back.  He noted that the

claimant had seen Dr. Frazier and was referred to Dr.

Ackerman for pain management.  He diagnosed the claimant

with, “Cervical, lumbosacral and sacroiliac strain” and

opined, “In view of the magnitude and the mechanism of

his fall, I think that it is within reason that his

cervical and lumbar related problems are related to it.” 

In my opinion, this language shows that the claimant’s
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back and lumbar injuries were directly related to his

work-related injury in 2001.

          Ultimately, the claimant testified that he 

suffered from neck and back pain immediately after the

time of his compensable injury.  When that testimony is

considered with the aforementioned doctor’s notes, I am

persuaded that the claimant complained of back and neck

pain immediately after his initial injury.  Accordingly,

I respectfully dissent from the Majority opinion.

     ______________________________
SHELBY W. TURNER, Commissioner


