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OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed April 19, 2005.

The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wirkers’ Conpensation

Comm ssion has jurisdiction of the

parties and subject matter of this

claim

2. The stipulations of the parties are
reasonabl e and hereby accepted as fact.
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3. The claimant has failed to prove by a
pr eponder ance of the evidence that she
is entitled to TTD or TPD benefits for

t he periods requested.

4. The clainmant has failed to prove by a
preponder ance of the evidence that the
addi ti onal nedical treatnment requested
is connected to the conpensable injury.

5. The respondents are directed to clear
up all issues related to the $209. 00

di screpancy with Dr. Purifoy that were
previously ordered by in the ALJ s
opinion filed August 6, 2001, as

di rected herein.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credible evidence, correctly applies
the law, and should be affirnmed. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Comm ssion.

Thus, we affirm and adopt the decision of the

Adm ni strative Law Judge, including all findings and
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conclusions therein, as the decision of the Full Conm ssion

on appeal .

T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DISSENTING OPINION

| must respectfully dissent fromthe Majority’s
opinion affirmng and adopting the Adm nistrative Law
Judge’s April 19, 2005 deci sion denying the clai mant
additional tenporary total disability benefits, tenporary
partial disability benefits, and additional nedical
treatment. Based upon ny de novo review of the record, it
ny opinion that the Admi nistrative Law Judge’s opinion

shoul d be reversed.
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This matter was the subject of a previous

Adm ni strative Law Judge Opi nion which was filed on

August 6, 2001. In that opinion the claimnt was found to
have sustained a conpensable injury to her |ow back as a
result of a specific incident on April 6, 1999, while in the
enpl oy of Dub C enney Construction. The Adm nistrative Law
Judge ordered the respondent to pay TTD benefits from

April 7, 1999 through March 1, 2000 and all reasonably
rel at ed nmedi cal expenses.

The respondents appealed this decision to the Ful

Comm ssion. The Full Comm ssion’s decision affirmng the
Adm ni strative Law Judge was filed on March 21, 2002. The
matter was then appealed to the Arkansas Court of Appeals.
The Court of Appeals decision affirmng the Full Conm ssion
was filed on January 22, 2003. The present appeal is from

t he hearing held on January 21, 2005.

The award of TTD benefits was stopped on March 1,

2000, because the claimant returned to work for a different
enpl oyer. The clainmant returned to work because she could no

| onger afford nedical treatnment. The claimant testified that
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her new enpl oyer, Overton Electric, was aware of her back
injury and were willing to accomnmpdate by assi gning others
to help with her job duties when necessary. The cl ai mant
wor ked for Overton Electric fromMarch 1, 2000 through
January 3, 2002, for essentially the sane pay as she was
maki ng while working for the respondent enpl oyer.

The pivotal issue in this claimis whether the

“lifting epi sode” on Decenber 31, 2001, is a recurrence of
her initial injury, or in the alternative is just an

i nconsequential mnor injury which would then entitle the
claimant to additional benefits, including TTD, TPD and

addi tional nedical treatnment. The Adm nistrative Law Judge
made the followi ng statement concerning his decision in this
claim

When | ooking at the other facts, this
exam ner cannot help but |ook to the
obvi ous. The clai mant worked for nearly
two years after the 1999 conpensabl e
injury and then, due to a new lifting
epi sode 12/31/01, was never able to
return to full time enploynent. Further,
according to her physical therapist,
after the 12/31/01 incident the claimnt
was substantially worse with different
synptons. Add in the difference between
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the 1999 and 2002 MRIs, it is clear to
this exam ner the claimant’s condition
was not a natural and probable result of
the first injury and therefore,
addi ti onal nedicals are denied. Instead,
it appears the 12/31/01 was either an
aggravation or a new injury that could
be the responsibility of her enployer at
that time; however, that issue is beyond
t he scope of this hearing.

In my opinion, the Adm nistrative Law Judge is mstaken in
his interpretation of the evidence. | believe that the

evi dence shows that the “lifting episode” was either a
recurrence of her initial conpensable injury or an

i nconsequential mnor injury.

The respondents contend that the claimant’s 1999

injury was a soft tissue injury which heal ed and that her
current problens are related to a Decenber 31, 2001
aggravation of a pre-existing degenerative disc disease.

In my review of the record, | have been unable to

| ocate any docunentation classifying the claimant’s April
1999 conpensabl e | ower back injury as a soft tissue injury.
The claimant’s MRl which was taken on Cctober 26, 1999

states:
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M| d concentric disc bulge is identified
at the level of L4-5. There is slight
ventral epidural defect present. The
neural foramna at this | evel do not
appear effaced. There is a small central
disc herniation identified at the |evel
of L5-S1. The right and left neural
foramna at this |level renmain patent.
The remai ning intervertebral disc spaces
appear intact. The signal within the
vertebral body marrow is within norm
range. No paravertebral mass |lesions are
see.

| MPRESSION: M I d disc bulge at L4-5.

2/ Central disc herniation at L5-SI.
On Cctober 28, 1999, Dr. Shawn Purifoy, claimant’s
aut hori zed treating physician, agreed that the above M
showed a central disc herniation. Fromthe record, it
appears that the claimant has continued to receive treatnent
for her |ower back fromthe date of her initial injury in
April 1999 and at |east through Septenber 2004. | have al so
been unable to | ocate any nedi cal docunentation which opines
that the clai mant has reached MM for her conpensabl e | ower
back injury.

The Adm nistrative Law Judge pl aces great enphasis

on claimant’s failure to note her Decenber 31, 2001 “lifting
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epi sode” as a basis for denying additional benefits, the

evi dence shows there was no m sstatenent by claimnt; there
was no attenpt to deceive; and her credibility is intact. It
sinmply never occurred to claimant that her initial 1999
injury was not the basis for her current ongoing probl ens,
because, as the evidence shows, it clearly was.

Cl ai mant was having back difficulties prior to the

2001 “lifting episode”. An office report fromDr. Purifoy
dat ed August 10, 2001, states:

Teena i s here today because her back is

bot heri ng her. She says about every week

or so she has a lot of pain in her back

nostly on the right side. Today it is

really tender.
She was al so seen by Dr. Purifoy on Decenber 13, 2001, at
which time she stated that “her back has been bothering her
alot nore lately. She can’'t get through a full work day
wi t hout having trenmendous pain in her back.” At that tinme

Dr. Purifoy sent claimant back to physical therapy since it

had been hel pful in the past.
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Claimant returned to physical therapy on

Decenber 17, 2001. Dennis Morris, claimnt’s physical

t herapist, testified during his deposition that it was his
i npression that claimant had never had “100 percent
resolution of her synptons.” He also stated that “I was
wor ki ng under the assunption that she never totally got
well. Let’s see. A partial recovery, tried to work again,
and has gone downhill since then.”

M. Mrris’ deposition is worth noting here:

Q But did she, when she cane to see
you, attribute any of her problens
to any work situations she m ght
have had at that electric conpany?

[ conment s of attorneys
om tted]

A Only that she had continued to have
pain, and she tried to work. And
apparently, while she was working,
she had just hurt herself at the
end of Decenber, yes, sir, of 2001.

*x * * * *

A The only injury | have noted here
is that lifting episode
approxi mately two days ago, which
woul d make it the end of Decenber
2001.
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Q WAs this during the time that she
was under your care and treatnent?

Yes.

Q Was she well, in your opinion, from
t he February, ‘99 occurrence,
bef ore she gave you that history of
t hat January incident?

No, sir.

Q So she was still suffering from
t hat ?

A. She had never nade a full recovery,
yes, sir.

Q And from your experience - - and

know you're not qualified to read
an MR, but you tell ne you have
seen the report on this MR - - can
you di stinguish fromwhat you ve
seen between the left and right |ow
back problemthat this | ady m ght
have?

A It’s not unusual to have a centra
bul ge or HNP, which will give
synptonms one side, or bilateral,
both sides, or really, nove a
little bit. She was pretty
consistent with her history all
al ong of where she hurt. This |ast
epi sode, where she lifted and hurt
on the right side could have just
been a pulled nuscle. It could have
been an incidental injury, but was
superinposed on this - -
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Q And you were still continuing to
treat her for what 1’mgoing to
call the left side, for nmy mnd.

A | was treating her because she had
never totally recovered fromthat
first injury.

Claimant was first seen by Dr. Reza Shahi m on
February 7, 2002. During that office visit, Dr. Shahim
reports that he reviewed claimant’s |unbar spine MR which
did not show a disc herniation, but that she did have a disc
protrusion at L5-S1 with |oss of disc height and Type |
nodi ck changes.

The Adm nistrative Law Judge states that one of
his reasons for denying benefits is the differences between
the 1999 and 2002 MRIs. | have been unable to |locate a copy
of the actual report for the 2002 MRI in the record. During

his deposition, Dr. Shahimis questioned about the MISs.

Q Did you conpare the 1999 and 2002

MRl s?

A | didn’t have that MR, not that I
r emenber .

Q |’ mgoing to show you Dr. Hart’s

report.



Draper - E904278 - 12-

Ckay.

Q And this is the procedure he
performed on March 26'", 2002; is
that it?

Yeah.

Q Okay. If you'll just read wth ne,
he says he reviewed the ‘99 versus
the 2002 MRIs. The difference in
the character of the disk height
and the disk protrusion of the 5,
S1 slightly darkened disk at 4-5.

Ckay.

Q What does he nean by that, if you
know?

A Sounds |i ke he says the scan | ooks

alittle worse.
Q kay.
A But | haven't reviewed the ‘99 MR
totell you if there is any change.
Both Drs. Shahimand Hart opine that the 2002 MRl is a
little worse than the previous MR taken in 1999. I|f
claimant’s “lifting epi sode” was significant enough to
gualify as an aggravation or a new injury, in m opinion

there should be a greater difference between MRIs. It is
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| ogical to expect an MRl of the lunbar spine to be a little
worse after four years have el apsed.

Claimant’s pain has consistently been in her |ower
back, at tinmes the pain has been worse on one side nore than
the other. C ai mant had conpl ai ned of right sided pain to
Dr. Purifoy in August 2001, well before the Decenber 2001
“lifting episode”. As is shown through Dr. Bruffett’s
deposition testinony, clainmnt has been consistent in
descri bing her source of pain.

Q Wi ch side did she check as being
the primary source of her pain?

A She said that her pain was in her
back, buttock, and |l eg. Wich side
is affected, she checked both right
and left. And if both, which side
is worse, she checked left.
Respondents are responsi ble for benefits that
result froman injury that is causally related to a
conpensabl e injury. However, the respondent is not
responsi ble for benefits when the injury is sustained due to

a non-work rel ated, independent intervening cause which

causes or prolongs disability or need for treatnent.
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Ri chardson v. ACF Industries, 2003 AWC 120, C aim

No. F100097(June 18, 2003); A.C.A §11-9-102(4)(F)(b). An
i nterveni ng cause does not exist unless the subsequent
disability is triggered by activity on the part of the
cl ai mant whi ch i s unreasonabl e under the circunstances.

Ceorgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W2d 677 (1998), citing Guidry v. J& R Eads Construction

Co., 11 Ark. App. 219, 669 S.W 2d 483 (1984). The
cl ai mant’ s knowl edge of her condition nust be considered in
det erm ni ng whet her her conduct was unreasonabl e under the

ci rcunstances. Lunsford v. Rich Muntain Electric Corp., 33

Ark. App. 66, 800S.W2d 732(1990); Lunsford v. Rich Muntain

Electric Corp., 38 Ark. App. 188, 832 S.W2d 291(1992).

However, when a primary injury is shown to have arisen out
of the course of enploynent, the enployer is responsible for

any natural consequence of that injury. Wackenhunt Corp. v.

Jones, 73 Ark. 158, 40 S.W 3d 333(2001).
A recurrence entitles clainmant to additional
benefits where “an injury flares up a second tine, wthout

an intervening cause, and creates a second disability...”
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Atkins Nursing Hone v. Gray, 54 Ark. App. 125, 923 S.w2d

897 (1996); see also, Aluminum Co. of Anerica v. WIlians,

232 Ark. 216, 35 S.W2d 315 (1960) ([ T] hat where a second
conplication is found to be a natural and probable result of
the first injury, the enployer remains liable.).

Cl ai mant was questioned by her attorney about the
Decenber “lifting episode”.

Q There are sone records here from
Dr. Purifoy, January 8, 2002, which
| think M. Mirphy alluded to at
one tinme or another, that says you
were here today because your back
was bot hering you again. You had
pi cked up a can of paint a week ago
and your back had been hurting ever
since. Do you renenber anything
like that?

Yes, | do.

Q Do you renenber anythi ng about the
size of the can of paint that we
are tal king about ?

A No, | sure don’'t. | just picked up
a bucket of paint, a can of paint.
| don’t really even have a cl ue.
don’t renenber it.

Q Wen | was talking to you a few
m nutes ago you told us that you
understood that you had a
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restriction on lifting of no nore
that 20 pounds. Is that right?

A | didn’t have a restriction at that
time but, yes, | was restricted.
Q Have you al ways observed that as

bei ng your restriction?
Yes, sir.

Q And when |’ mtal ki ng about this can
of paint here, am | talking about
sonet hi ng that wei ghts not over 20
pounds or over 20 pounds?

A No, it don’t weigh 20 pounds?

In my opinion, there was not an independent
intervening cause in this claim Drs. Shahim Hart, Bruffett
and M. Mrris all indicate that claimnt has the sanme pain
she has had since her initial on-the-job injury. It was not
unr easonabl e under the circunstances for claimnt to pick-up
a can of paint weighing |less that 20 pounds. In ny opinion,
cl ai mant has proven that the Decenber 2001 “lifting episode”
was nerely a recurrence or possibly even a conpletely
i nconsequential event as claimant has been naturally and

probably deteriorating since her original injury.
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Entitlenent to medical benefits can be
denonstrated by showi ng they are “reasonably necessary in
connection wth” the conpensable injury, wthout necessarily
proving that the claimant was in a healing period. Ark. Code
Ann. 811-9-508. The claimant also carries the burden of
provi ng by a preponderance of the evidence that nedical
treatnment is reasonable and necessary in connection with the

conpensabl e injury. Norma Beaty v. Ben Pearson, Inc., Ful

Comm ssion Qpinion, Filed February 17, 1989 (d aim
No. Dr712291).

The Commi ssion has the discretion to decide what
wei ght to give to the testinony presented by the physician.
Questions of credibility and the weight sufficiency to be
given the evidence are natters within the province of the

Comm ssion. Sw ft-Eckrich, Inc. v. Brock, 63 Ark. App. 118,

975 S.W2d 857 (1998). Medical opinions nust be stated

wi thin a reasonabl e degree of certainty. Crudup v. Rega

Ware Inc., 341 Ark. 804, 20 S.W3d 791 (2001); Ark. Code
Ann. 811-9-102(16)(B). Expert opinions bases on “coul d”,

“may”, or “possibly” lack the definiteness required to prove
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causal connection. Frances v. Gayl ord Container Corp., 341

Ark. 527, 20 S.W3d 280 (2000). Additionally, the Conm ssion
is not bound by a doctor’s opinion which is based |argely on
facts related to himby claimant where there is no
sufficient independent know edge upon which to corroborate

claimant’s claim Preacher v. Cave City Nursing Hone Inc.,

2004 AWCC 14 d aim No. E512363, citing Roberts v. Leo-Levi

Hospital, 8 Ark. App. 184, 649 S.W2d 402 (1983). However,
where a nedical opinion is sufficiently clear to renove any
reason for the trier of fact to have to guess at the cause
of the injury, that opinion is stated within a reasonabl e

degree of nedical certainty. Huffy Service First v.

Ledbetter, 76 Ark. App. 533, 69 S.W3d 449 (2002), citing
Howel | v. Scroll Tech., 343 Ark. 297, 35 S.W3d 800 (2001).

Claimant was first seen by Dr. Shahi m on
February 7, 2002. At that time, he referred her to the pain
clinic for managenent of her | ow back pain. d ai mant was
then seen by Dr. Hart from March 11, 2002 through April 10,
2003. Wile under Dr. Hart’s care, claimnt received

epidural steroid injections which helped to alleviate her
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pain for a short time. Because of clainmant’s apparent
failure of conservative care, Dr. Hart perforned a
di skography on April 10, 2003.

As | started injecting the 5-S1,

i mredi ately al nost the dye entered the
nucl eus pul posus. W had conpl ete
anterior and posterior extension on the
dye all the way to the posterior annul us
fibrosis to a noderate bulge at the
anterior epidural space. At the sane
time we could see the abnornal

nor phol ogi cal appear ance
circunferentially disrupting the disk in
which it | eaked conpletely through. W
could see that it took nore than 3.25 cc
which is nore than tw ce the nornal

vol une, pressure |ess than 20 psi. At
the sane tinme this was subjectively very
pai nful , reproducing bil ateral back,

butt ock, and posterolateral thigh pain
conplaints, right slightly greater than
left side to the knee consistent with
the pain that she has had over the |ast
several years!

the 3-4 and 4-5 di sks appeared to be
normal , 5-S1 on the other hand was
conpletely abnormal with a significant
circunferential disruption. This also
had an abnormal pressure volune and al so
this is where the pain was reproduced
concordantly.

| would |ike to get her back to Dr.
Shahimat this tinme for surgical re-
eval uati on.
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Dr. Shahi m was deposed on April 17, 2003. At the
time of his deposition, Dr. Shahimhad not seen claimant in
over one year. Dr. Shahimtestified that he had revi ewed
Dr. Hart’s discogramand that he would be willing to operate
if he saw cl ai mant and she had persistent pain and the
positive discogram Claimant’s next appointnment with
Dr. Shahi mwas on May 13, 2003 at which tine he nade the
foll owi ng observations and recomendati ons.

| believe Ms. Draper is synptomatic from

di scogeni ¢ back pain. | suspect that if

we had done a di scogram on her a year

ago she woul d have had the sane

di scogr aphi ¢ appearance of disc

di sruption. ..

My preference for her would be to

undergo evaluation by Dr. Hart for |DET

or other mnimally invasive intradiscal

treatment as may be recomrended by Dr.

Hart .

| will plan on followi ng up with her

after evaluation by Dr. Hart.

Clai mant was then sent for an independent nedi cal

evaluation with Dr. Bruffett on July 9, 2003. Dr. Bruffett

suggested cl ai mant undergo an aggressive trunk stabilization
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program He al so made the statenent that “[he] think][s]
Ms. Draper sustained a specific injury to her back in April,
1999 and has been synptonmatic fromthat tine to the present
time.”

Cl ai mant was seen again by Dr. Hart on July 26
2004. At that time, he recommended that she return to
Dr. Shahimor Dr. Bruffett for further treatnent. Dr. Hart
states in his report fromthat date:

It makes no sense for nme to continue to
do percutaneous procedures in a disc
that is basically gone. So basically it
boils down to this. There is no doubt to
a degree of nedical certainty and
probability that Ms. Draper has

| egiti mate reasons why she hurts. She
has severe disc disruption at the 5-S1

| evel .

The |l ast nedical report in the record is from
Dr. Shahi m on Septenber 14, 2004, which states:

Since Ms. Draper has not had any recent
MRl of the |unbar spine, | recomrend
obtaining an MRl of the |unbar spine.
She nost likely will require | unbar
deconpressi on and possi ble fusion at L5-
S1. I wll plan on follow ng up with her
after the MR
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Based upon the foregoing evidence, it is ny
opi nion that claimant has nmet her burden of proving that
further nedical treatnent is reasonably necessary and
rel ated to her conpensabl e | ow back injury.

Claimant is asking for TTD benefits from
February 1, 2002 through March 23, 2004; and from August 13,
2004 through a date yet to be determned. In ny opinion,
cl ai mant has proven by a preponderance of the evidence that
she is entitled to TTD benefits for the above nentioned
periods of tinme.

Tenporary total disability is that period within
the healing period in which an enpl oyee suffers a total

incapacity to earn wages. K 11 Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W3d 414 (2002). When an injured

enpl oyee is totally incapacitated from earni ng wages and
remains in his healing period, he is entitled to tenporary
total disability. 1d. The healing period is statutorily
defined as that period for healing of an injury resulting

froman accident. Dallas County Hosp. V. Daniels, 74 Ark.

App. 177, 47 S.W3d 283 (2001). The healing period ends when
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the enpl oyee is as far restored as the permanent nature of
his injury will permt, and if the underlying condition
causing the disability has beconme stable and if nothing in
the way of treatnment will inprove that condition, the

heal i ng period has ended. Crabtree, supra. The question of

when the healing period has ended is a factual determ nation
for the Conmm ssion.

The healing period is defined as that period for
healing of the injury that continues until the enployee is
as far restored as the permanent character of the injury

will permt. Arkansas Highway & Transp. Dept. v. MWIIians,

41 Ark. App. 1, 846 S.W2d 670 (1993). If the underlying
condition causing the disability has becone nore stable and
I f nothing further in the way of treatnment will inprove that
condition, the healing period has ended. The persistence of
pain may not in and of itself prevent a finding that the
heal i ng period is over, provided that the underlying

condition has stabilized. 1d.; Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W2d 582 (1982). Conversely, the

heal i ng period has not ended so long as treatnent is
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adm ni stered for the healing and alleviation of the

condition. McWIllians, supra; J.A. Riqgs Tractor v. FEtzkorn,

30 Ark. App. 200, 785 S.W2d 51 (1990). The determ nation of
when the healing period ends is a factual determ nation to

be made by the Comm ssion. McWIlians, Parker, supra. In

Pallazollo v. Nelns Chevrolet, 46 Ark. App. 130, 877 S.W2d

938 (1994), the Court of Appeals stated that in order to be
entitled to tenporary total disability conpensation for an
unschedul ed injury, a claimant nust prove that he remai ned
within his healing period and that he suffered a total

i ncapacity to earn wages (citing Arkansas State Hi ghway &

Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392

(1981)).

In my opinion, there is no question that clainmant
is still within her healing period. There is no evidence in
the record to suggest a finding of maxi mum nedi cal
i mprovenent or that clainmant’s conpensable injury has
reached the | evel where nothing further can be done

medically to inprove it. Caimant has shown by a
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preponderance of the evidence that she is still within her
heal i ng peri od.

The main issue as to claimant’s entitlenment to TTD
benefits is whether she was totally incapacitated from
earni ng wages. In ny opinion, claimnt has net her burden
and is entitled to TTD benefits for the tinme periods
request ed.

It should be noted that workers’ conpensation case
| aw does not award a claimant TTD benefits only when a
physi ci an renmoves a claimant from work, but rather when a
cl ai mant denonstrates that she is totally incapacitated from
earni ng wages. Al though no specific work restriction were
assigned to claimant, Dr. Bruffett’s deposition testinony
shows claimant’s restrictions were self-inposed, and based
entirely on how well claimnt could deal with her own pain:

Q You | eave that pretty nmuch up to

the patient to gauge what the
patient should or shouldn’t do?

Sur e.

Q It’s kind of a conmpn sense-type
appr oach?
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A Yeah. | nean, | don't really say
that | would restrict her
activities. | told her she could do

what ever she felt |ike she could
do. But she m ght have sone
limtations, based on her pain.

* * * * *x *

Q —-You don’t recomrend that Ms.
Draper remain off work. Is that a
fair statenent?

A | would think - I would | eave that
nore up to her.

* * * * * *x *

Q Do you recommend to her that she
return to jobs which require her to
l[ift 70 to 75 pounds of steel right
now?

A Well, again, that's sort of up to
her. | think she’s going to be nore
synptomatic; | think she’s going to
have nore back pain if she tries
that. But if that’s — but |
woul dn’t restrict her from doing
that, if she found enjoynent in
that....

Q But if she does it at this tinme, in
your medi cal opinion, is that going
to make her condition worse?

A It’ Il probably make her pain worse.
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Claimant’ s nedical records al so denonstrate that
her physicians were in agreenment with claimant’s assessnent
that she could not work. This is clearly shown by
Dr. Bruffett’'s July 9, 2003 eval uati on wherein he states:

After 3 nonths of the aggressive

exerci se program | think she ought to

be allowed to return to work if she

desires. | really do not have any

specific “restrictions” to place upon

her. She can go back to doi ng whatever

she wants, but she does not feel she is

going to be able to do aggressive heavy

l[ifting and | think that is probably

reasonabl e.

This statenent shows that Dr. Bruffett agrees with
claimant as to her ability to work as of that tinme. C ai mant
has made efforts to return to work and each tine her
conpensabl e i njury has becone nore painful. In ny opinion,
it is clear that claimnt would prefer to work if possible,
but until her conpensable injury is fully treated she is
still in her healing period and totally incapacitated from
earni ng wages. C ai mant should be entitled to TTD benefits

from February 1, 2002 through March 23, 2004; and from

August 13, 2004 through a date yet to be determ ned.
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Claimant is al so requesting TPD benefits from
March 24, 2004 through August 12, 2004. Cainmant returned to
work in March 2004 until August 2004, the period between her
total incapacity to work, in an attenpt to regain her
enpl oynent and sone senbl ance of normalcy in her life.
However, claimant’s pain becane such that she could not keep
wor ki ng.

“[ T]enporary partial disability is that period
within the healing period in which the enpl oyee suffers..
a decrease in his capacity to earn the wages he was

receiving at the tinme of the injury.” Arkansas State Hw. &

Transp. Dep’t v. Breshears, 272 Ark. 244, 613 S.W2d 392

(1981).

Claimant was entitled to $329. 00 weekl y average
wage based upon her initial benefits. While working for
Overton Electric, a separate enployer fromher initial
injury, during the period of nonths noted, claimnt’s wages
were $150. 00 per week, and she was performng |ight duty

wor K.
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Al t hough cl ai mant was able to work during the
nmont hs noted, she was still suffering fromthe effects of
t he conpensable injury. It is clear that clainmant saw a
decrease in her wages during the period in which she tried
to return to enpl oynent, which would entitle her to TPD
benefits.

In my opinion claimnt has proven that the
Decenber 2001 “lifting episode” was nmerely a recurrence or
possi bly even a conpletely inconsequential event. | also
believe it is clear fromthe record, that the nedica
treatment claimant has recei ved and her proposed nedi cal
treatment is reasonably necessary and related to her
conpensabl e injury.

In my opinion, clainmnt has shown that she was
within her healing period and totally incapacitated from
earni ng wages during the periods of February 1, 2002 through
March 23, 2004; and from August 13, 2004 until a date yet to
be determ ned. As such, she would be entitled to TTD
benefits for these time periods. Finally, in nmy opinion,

cl ai mant has nmet her burden of proving a decrease in wage
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earni ng because of her conpensable injury during the period
of March 24, 2004 through August 12, 2004, entitling her to
TPD benefits.

For the foregoing reasons, | nust respectfully
di ssent fromthe Majority’s opinion affirmng and adopting

the Adm nistrative Law Judge’s April 19, 2005 opi ni on.

SHELBY W TURNER, Comm ssi oner



