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OPINION AND ORDER

The respondents appeal a decision by the

Administrative Law Judge finding that the claimant proved by

a preponderance of the evidence that she was entitled to

additional benefits. Based upon our de novo review of the

record, we find that the claimant has failed to meet her

burden of proof. Accordingly, we reverse the decision of the

Administrative Law Judge. 
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The claimant contended that as a result of her

admitted, compensable injury, she sustained a seizure

disorder which has continued to require follow-up medical

treatment to which the respondents were responsible as well

as continued, reasonably necessary medical treatment. She

also contended that she was entitled to various periods of

temporary total disability after May 26, 2001. The

respondents contended that the claim was barred by the

statute of limitations. Alternatively, the respondents

maintained that any additional medical treatment was not

causally related to the admitted injury. Finally, the

respondents asserted that the claimant could not prove

entitlement to additional temporary total disability. 

The claimant was employed by the respondent

employer as a CNA. On November 13, 2000, the claimant was

taking the blood pressure of an 80-year old gentleman. The

man struck the claimant in the right temple. The patient was

violent and had been restrained with chest and wrist

restraints. However, he had gotten out of the restraints and

struck the claimant on the right temple behind her right



Cox - F401096 -3-

eye. The claimant pushed the call button for assistance, at

which time several coworkers responded. Shortly after the

incident, the claimant suffered a post concussion seizure

which was witnessed by several coworkers, including the

claimant’s immediate supervisor and charge nurse, Ms. Tammy

Boyd. As a result of the fall, the claimant sustained a cut

below her left eyebrow which required stitches. The claimant

was taken to the emergency room where she was initially

treated and examined by Dr. Hardcastle. 

In her evidentiary deposition taken subsequent to

the hearing, Ms. Boyd confirmed observing the seizure

activity which was also observed by other workers.

The respondent employer sent the claimant to its

company physician, Dr. L. L. Shedd, with the Family Practice

Clinic in Paragould, Arkansas. Dr. Shedd ran various

diagnostic studies and eventually referred the claimant to

Dr. D. W. Blair, a neurosurgeon in Paragould, Arkansas.

Dr. Blair performed additional diagnostic studies. On

May 23, 2001, Dr. Blair released the claimant to return to

work light duty and to avoid driving. The respondents paid
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temporary total disability through the claimant’s return to

work on May 26, 2001. 

The claimant stated that after Dr. Blair adjusted

her medications, her seizures appeared to be controlled by

the medication Trileptal. The claimant testified that after

Dr. Blair left Paragould, leaving her without a primary

treating physician, the workers’ compensation carrier sent

her to see Dr. Ron South. The claimant stated that Dr. South

discontinued all of her medications in July of 2001. The

claimant alleged that after her medications were

discontinued, she began having increased seizures while

asserting that the seizures had been controlled prior to

Dr. South’s actions.

The record reflects that the claimant has

continued working. The claimant has since left the

employment of the respondent employer. At the time of the

hearing, the claimant was working for Paragould Nursing

Center, full time, earning more money than she earned while

working for the respondent employer. 
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The claimant stated that the only medical

treatment she received after her release by Dr. South was

obtained at emergency rooms where apparently prescriptions

of prior medications were issued until the claimant could

see a regular physician. The claimant asserted that she paid

for the medications herself. The claimant eventually

returned to Dr. South at her own expense, at which time she

was referred to Dr. Aaii, at UAMS. Dr. Aaii recommended a

sleep study which has never been performed because of the

cost and claimant’s lack of insurance.

As previously noted, the claimant was referred to

a neurologist, Dr. D.W. Blair. All the tests that Dr. Blair

performed on the claimant were normal. The claimant

underwent a CT scan, an EEG, and an MRI, which all yielded

normal results. The respondents have provided medical

treatment in spite of the fact that the claimant’s history

demonstrates that there are other potential causes for her

seizures. The claimant herself testified that she had been

on Xanax since 1991 or `92. The claimant also has a history

of migraine headaches before this injury. Further, the
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testimony of Dr. L.L. Shedd, is quiet enlightening as he

opines that a blow such as the claimant had to her head that

did not cause unconsciousness or confusion would result in

seizure activity. Dr. L.L. Shedd, summarized as follows:

Since that time, the patient relates
that she has had at least “20 seizures.”
She has not had any seizures at the
hospital. She has been off work because
of the seizure activity until 5/24/01
...With the reported seizures or shaking
spells and/or syncope, this patient has
never had urinary or fecal incontinence,
and never chewed her tongue... The
patient relates having headaches since
the age of sixteen. Headaches were
located over the top of the head and
radiated to the neck...

This is a 29 year old white female
who relates seizure activity after being
struck by a patient in the right side of
her head. Since that time, she has
undergone CT Scans of the brain, an MRI
of the brain, and an EEG. All of these
test have been normal. She has been
given various seizure medications, which
she has not tolerated well. She has
required several dosage adjustments and
medication changes. She has never been
incontinent or ever chewed her tongue
with any of the spells where she blacks
out. She related that she can tell when
she is going to have a shaking spell
before she actually has the spell. Her
examination was entirely normal except
for reporting some minor tenderness on
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palpation of the left side of her lower
back. My impression at this point is
that it is questionable whether this
patient is actually having seizures at
this point in light of her normal
laboratory data. If she has had hard
shaking spells as related, which would
indicate a grand mal seizure, it would
be likely that on some of the occasions
she would experience incontinence or
chewing of her tongue, neither of which
have happened. I would recommend at this
time that the patient be seen by a
second neurologist for a second opinion
and that she have a repeat EEG by a
second party. I would state that it
would certainly be unusual, and highly
unlikely that the blow to the head that
did not cause unconsciousness or
confusion, would result in seizure
activity... (emphasis added)

A second opinion by neurologist, Dr. Ron South,

confirmed that the “seizures” were not work related.

I am not convinced that the patient is
suffering from generalized chronic
seizure activity. These episodes that
she described is more suggestive of
conversion disorder. The fact that she
experiences tunnel vision goes more
along with hysteria than anything else.

I doubt very seriously if the blow she
sustained accounts for these episodes.
The fact that she was not knocked
unconscious immediately implies that the
blow was not very severe. Also we have
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two negative imaging studies of the
brain as well as a negative EEG.

I believe that Dr. Blair may wish to try
one of the anti-convulsive medications
such as Topamax or Keppra if the patient
is having trouble tolerating the
Trileptal.

I see no reason why the patient cannot
work. I do recommend that
neuropsychological testing be performed.
This should be helpful in determining
whether somatoform disorder or
conversion disorder is present in this
patient.

In summary, I do not believe that these
events are true seizures. I suspect that
there is a strong psychosomatic
component involved. She may be suffering
from conversion disorder. I am not
familiar with all of the financial or
legal aspects of her case so I cannot
comment on the possibility of secondary
gainism motive. However, I have found in
case such as this it always needs to be
considered... (emphasis added.)

The respondents argue that the claimant’s claim

for additional benefits is barred by the statute of

limitations. We find that the claim is not barred. It is

undisputed that the claimant sustained a compensable head

injury on November 13, 2000. The respondents exercised good
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faith in meeting its obligations under our workers’

compensation laws by providing the claimant prompt medical

treatment, as well as appropriate, temporary total

disability for various times that the claimant missed work

through on or about May 26, 2001. The respondent last paid

medical benefits on July 25, 2001, which was apparently

after Dr. South released the claimant from his care.

Thereafter, the claimant’s attorney requested a hearing in

November, 2002; however, because prehearing information

filings were not answered, the claim was returned to the

Commission’s general files on December 4, 2002. No further

request for a hearing was filed until January 5, 2005. The

respondents’ asserted in its letter brief that the

claimant’s request for a hearing was a claim for initial

benefits and that the claim was barred by the statute of

limitations. However, the facts do not support such

contention. The claimant received benefits from November 13,

2000, through July, 2001, her claim was for additional

benefits. The filing of the claim for additional benefits

tolled the statute of limitations. Admittedly, after the
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claim was returned to the Commission’s open general files,

no further relief was sought by the claimant until

January, 2005; however, the claim was never dismissed for

want of prosecution. Further, respondents did not request a

dismissal for lack of prosecution. It appears that the

problem, in part, was caused because the employer’s

insurance carrier first went into receivership and,

ultimately, liquidation. The claim is now administered by

the Arkansas Property & Casualty Guaranty Fund. The statute

of limitations was effectively tolled by the filing of the

claim and hearing request for additional benefits. The

respondents have failed to prove that the claim is barred by

the statute of limitations. 

Since the statute of limitations does not bar the

claimant’s claim for additional benefits, we must address

the merits of the claimant’s claim. Employers must promptly

provide medical services which are reasonably necessary for

treatment of compensable injuries. Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence that
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the medical treatment is reasonably necessary for the

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Workers’ Compensation Commission Opinion

filed February 17, 1989 (Claim No. D612291). When assessing

whether medical treatment is reasonably necessary for the

treatment of a compensable injury, we must analyze both the

proposed procedure and the condition it is sought to remedy.

Deborah Jones v. Seba, Inc., Full Workers’ Compensation

Commission Opinion filed December 13, 1989 (Claim No.

D512553). Also, the respondent is only responsible for

medical services which are causally related to the

compensable injury.

We find that the claimant cannot meet her burden

of proof. The EEG, MRI and CT scans have all been repeated

and none have shown anything objective. In fact, all those

scans yielded normal results. Further, the claimant reports

having grand mal seizures but she does not have any true

signs or symptoms of grand mal seizures. Dr. Shedd noted

that there was no incontinence or chewing of the tongue

which are signs of true seizures. Further, Dr. South has
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opined that the claimant did not have a true seizure

disorder, but he thought a conversion disorder. The claimant

noted on cross examination that she had tongue chewing that

was noted in the medical records, but she could not point to

any place in the record where tongue chewing was noted. In

our opinion, it requires conjecture and speculation to find

that the claimant is need of additional medical treatment.

Conjecture and speculation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. Glover, 35

Ark. App. 32, 812 S.W.2d 692 (1991). Dena Construction Co.

v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1979). Arkansas

Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125

(1993). 

Therefore, after conducting a de novo review of

the record, we find that the claimant has failed to prove by

a preponderance of the evidence that the slight hit to the

head that she sustained in November of 2000 is the cause of

her alleged seizures. It is curious that the claimant would

go without medical treatment for over three years and would

then begin going to the emergency room with claims of
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seizures with no signs of seizures, i.e. tongue chewing or

incontinence. The claimant’s treating neurologist did not

believe that these alleged seizures were based or related to

the claimant’s compensable injury. Accordingly, we reverse

the decision of the Administrative Law Judge. This claim is

hereby denied and dismissed.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner concurs, in part, and dissents, in part.

CONCURRING AND DISSENTING OPINION

I concur with the Majority’s finding that the

claimant’s claim is not barred by the statute of

limitations. However, I must respectfully dissent from their

decision denying her additional medical treatment. In my

opinion, the record shows that the claimant’s seizures are

caused by her compensable injury on November 13, 2000, and
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that she requires ongoing medical treatment for that

condition. 

The Majority denies the claimant additional

medical treatment based on the finding that she has not

shown that she suffers from seizures related to her work. In

making this finding, they rely on the opinions of Dr. Shedd

and Dr. South. In my opinion, the opinions of Dr. Shedd and

Dr. South do not adequately refute the other evidence

indicating that the claimant’s ongoing seizures were

directly due to her sustaining a blow on the head while

working on November 13, 2000. 

As noted by the Administrative Law Judge, it is

undisputed that the claimant had no history of having

seizures prior to the incident on November 13, 2000.

Immediately after sustaining a blow to the head, the

claimant was diagnosed with having post concussive seizures

Despite having diagnostic tests with normal results, the

claimant continued to complain of seizures and received

anti-seizure medication to treat her condition. 
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The Majority relies on the opinion of Dr. Shedd,

who opined that sustaining a blow to the head without losing

consciousness or without experiencing confusion at the time

of the incident would be unlikely to cause seizure activity.

However, in my opinion, Dr. Shedd’s statement does not

exclude the possibility that the claimant could suffer from

seizures; rather his opinion is only that it would be

unusual. 

The Majority further relies on the opinion of

Dr. South, who opined on July 25, 2001, that based on the

claimant’s diagnostic testing and her not being rendered

unconscious at the time when struck on the head, he doubted

the claimant’s condition was caused by her work-related

accident. Dr. South further noted that he believed the

claimant’s episodes were suggestive of a conversion

disorder. In my opinion, the fact that the claimant had

never suffered from any seizures prior to the accident and

suffered one minutes after being struck in the head shows

that her ongoing seizures are directly related to being

struck in the head. 
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While the Majority notes that the claimant failed

to take her Xanax on the date of her first seizure, I note

that the claimant had been on Xanax for almost a decade

without suffering from a single seizure. Likewise, there is

no medical opinion or any other evidence in the file to

indicate that failure to take Xanax on one occasion could

cause a person to suffer from seizures. Likewise, there is

no evidence indicating that the claimant’s migraine

headaches could cause a seizure. 

The Majority also notes that pursuant to the

opinions of Dr. Shedd and Dr. South the claimant did not

exhibit “tongue-chewing” or other signs of suffering from

Grand-Mal seizures. I note that after initially stopping the

claimant’s medication, Dr. South ultimately placed her back

on anti-seizure medication. In my opinion, it is unlikely

Dr. South would prescribe her such medication without being

convinced that she had been suffering from seizures. 

Secondly, I find that the Majority fails to

properly consider the testimony of Pamela Crow, who

testified that she saw the claimant having a seizure. Crow
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testified that the claimant, “kind of drawed up on one side

and stiffened out, and then started jerking, foaming at the

mouth–“. I note that Crow is a CNA and therefore, would

presumably be familiar with how a person having a seizure

would appear. While Crow did not specifically mention that

the claimant chewed her tongue, in my opinion, her testimony

is convincing in showing that the claimant suffered from a

seizure. Furthermore, in my opinion, Crow’s testimony was

similar to the claimant’s own description of her seizures,

which lends credence to the claimant’s contention that she

suffered from ongoing seizures after being struck on the

head.

Lastly, I note that while the tests performed on

the claimant have returned as normal, the claimant was

denied diagnostic testing in the form of a sleep study. The

study was recommended to determine the cause of her

seizures. When this testimony is considered in conjunction

with the fact that Dr. South has placed the claimant back on

anti-seizure medication, and the fact that the claimant had

never suffered from seizures prior to sustaining her



Cox - F401096 -18-

admittedly compensable injury, I find that it is evident

that the claimant suffers from seizures related to being

struck on the head. In my opinion, the Majority errs in

denying the claimant further diagnostic testing that could

show the reason for her having seizures. 

Ultimately, in my opinion, the claimant provided

consistent, credible testimony that she has suffered from

seizures since her compensable injury in 2000. No other

evidence in the record leads me to believe that the

claimant’s ongoing seizures could be related to anything

other than her blow to the head. Regardless of whether the

claimant is suffering from Grand Mal seizures, or some other

disorder causing seizure like activity, I find that the only

plausible explanation for her ongoing seizures is due to

being struck in the head in 2000. Accordingly, I would have

affirmed the decision of the Administrative Law Judge in its

entirety. 

For these reasons, I must respectfully concur in

part and dissent in part.

___________________________________
SHELBY W. TURNER, Commissioner


