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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KEVIN ODUM Attorney
at Law, Little Rock, Arkansas.

Respondent s represented by the HONORABLE CARCL LOCKARD
WORLEY and t he HONORABLE MELI SSA RCSS CRI NER, Attorneys at
Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON  AND ORDER

The respondents appeal an adm nistrative | aw judge’s
suppl emental opinion filed May 4, 2005. The admi nistrative
| aw judge found that the claimant was tenporarily totally
di sabl ed begi nni ng Septenber 20, 2002 through Septenber 29,
2003. The admnistrative |aw judge excluded from evi dence a
proffered exhibit of the respondents. The adm nistrative

| aw j udge found that the clai mant had sustai ned anat om cal
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I mpai rment in the anount of 11% and wage-loss disability in
t he amount of 45%

After reviewing the entire record de novo, the Ful
Conmi ssion affirns in part and reverses in part the opinion
of the adm nistrative |aw judge. The Full Conm ssion finds
that the claimant did not prove he was entitled to tenporary
total disability conpensation. The Full Conm ssion finds
that the claimnt proved he was entitled to a 4 2%
anatom cal inpairnment rating, and wage-loss disability in
t he amount of 10% W find that the proffered exhibit of
t he respondents should be adnmitted into evidence pursuant to
Ark. Code Ann. 811-9-705.
. H STORY

John D. Col eman, age 52, testified that he had obtai ned
a GE. D. and had attended college for two years. According
to M. Coleman’s testinony, his enploynent history mainly
i nvol ved driving and manual |abor. The claimant testified
that he began driving for Pro Transportation in 1999.

The parties stipulated that the claimant “sustai ned
conpensabl e injuries to his | ow back, neck, shoul der, |eft

arm leg, and foot” on Septenber 19, 2002.
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On Novenber 26, 2002, Dr. Carle assigned work
restrictions and stated that the claimant was unable to
perform comerci al notor vehicle operations.

JimWite, formerly the respondent-enpl oyer’s Director
of Safety, sent a certified letter to the claimant dated
Novenber 27, 2002:

| have been notified by Dr. Scott Carle of
Concentra Medical Center, that you are released to
light duty effective 11/26/02.

This letter is to notify you that Pro
Transportation has a |ight duty position

open. Please report to the Safety Departnent at
0800 AM Monday, Decenber 2, 2002, for your
assignnment. ...

The clai mant agreed at hearing that he received the
certified letter.

M. Wiite testified:

Q Wiat was the light-duty position that you had?
A. W had a job that | had set up that we had
created out in the guard shack to check trucks in
and out, comng in off of the yard, sedentary

posi tion.

Q Wen you say “created,” did you create it
specifically for John or is this a job that had

al ready been in existence?

A.  No, we would have created that job for |ight
duty....

Q Does it require any lifting?
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A. No....And 10/11, | tried calling him 11/26,
| got the release for light duty fromDr. Carle.

11/ 27, | sent certified mail. And 12/8, | got -
M. Col eman call ed and says he wasn’t com ng in,
still hurts.

Q So according to your records, the first tinme
you had talked to himafter this letter was
Decenber 8'"?

A 12/8 of *‘02.

. Do you know or have any know edge of whet her
John Col eman reported to work on Decenber 2"?

A.  Ch, he did not.

The cl ai mant began treating with Dr. Andrew Prychodko
on February 10, 2003. Dr. Prychodko’s assessnent included
| unbar back pain with radi cul opathy, cervical strain, neck
pai n, and shoul der i npingement syndrone. Dr. Prychodko
stated that the claimant was unable to work from Sept enber
19, 2002 through March 7, 2003.

A lunmbar MRI was taken on March 1, 2003, with the
i npression, “L4-5, L5-S1 disc desiccation bulge and L4-5
annul ar tear with associated facet hypertrophy and resultant
bilateral mld lateral recess narrowing.” The inpression
froma cervical MR taken on March 1, 2003 was, “M ni mal
degenerative spondylosis especially at C5-6 level with
unci nate hypertrophy, mld and resultant mld bilateral

neural foram nal narrow ng.”
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Dr. Prychodko reviewed the diagnostic studies and
stated on March 3, 2003, “The case nmanager was here today
aski ng about restricted work. Having spoken with M.

Col eman about sonme of the adm nistrative events he has

al ready encountered, | advised her that right now we shoul d
pursue the physical therapy. |If the enployer can identify a
job that mght suit M. Coleman, and I am provided with the
job description, I wll be glad to reviewit.”

Dr. Prychodko reported on April 3, 2003, “CT scan
revealed a healing rib fracture, but no post-contusion
pul monary fibrosis or other parenchymal pathology.” Dr.
Prychodko opined that the claimant was unable to work from
April 3, 2003 through May 9, 2003. On May 9, 2003, Dr.
Prychodko stated that the claimant was unable to work from
May 9, 2003 through July 3, 2003.

A Functional Capacity Evaluation was perforned on
August 27, 2003, with the conclusion, “M. Col eman’s
denonstrated efforts were submaxi mal and do not represent
his true nmaximal tol erances. He did denonstrate the ability
to work at |east at the MED UM Physi cal Demand
Classification as determ ned through the Departnent of Labor

for an 8-hour day. Until M. Coleman puts forth maxi mal
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effort on a consistent basis no further recommendati ons are
warrant ed.”

The record indicates that on Septenber 24, 2003, Dr.
JimJ. Moore released the claimant to nmediumwork, return to
wor k dat e Septenber 25, 2003.

The claimant testified that he contacted JimWite, and
that M. Wiite informed himno restricted work was
avai l able. The record indicates that the claimant’s
enpl oynent was term nated on or about Septenber 25, 2003
(possi bly Cctober 27, 2003). The clainmant testified that he
subsequently filed for unenploynent, and that he applied for
enpl oynent at several different places. The clainmant agreed
on cross-exam nation that he did not receive unenpl oynent.

Dr. Prychodko stated on Septenber 29, 2003, “M.

Col eman has resigned hinself to not being able to get
further care due to admnsitrative (sic) fromAIG and is
t herefore deened to be at MM fromthis practical

consi deration.”

Dr. Prychodko wote on Cctober 8, 2003, “Hi s |unbar
i mpairment is DRE Category Il (Guides to the Eval uation of
Per manent | npairnent, 4'" Edition, Ch 3 p 102) giving 5%to
t he whol e person. The cervical inpairnent is also DRE

Category Il (Quides, Ch 3, p 104) at 5% The other injuries
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have heal ed and are rated at 0% The conbi ned whol e person
impairnment rating is 10%”

Dr. Moore wote on Novenber 11, 2003, “I have also
received a report fromDr. Prychodko dated 10-08-03 in which
he descri bes suggesting an inpairnent rating based upon DRE
Category Il both cervical and |unbar at 5% each or a total
of 10% | have no quarrel with this rating. This is based
upon the AMA Guidelines, 4'" Edition.” Dr. More diagnosed,
“Cervical and |unbar sprain/strain.”

The claimant testified that he began working at Lowe’s
i n about Novenber 2003.

The cl ai mant continued to occasionally follow up with
Dr. Prychodko.

The record indicates that Dr. More assigned a 4 2%
per manent partial inpairnent rating on or about February 6,
2004. The respondents’ attorney stated at hearing that the
respondents had accepted a 4 % % permanent parti al
i mpai rment rating as assigned by Dr. Moore.

A pre-hearing order was filed on August 5, 2004. The
cl ai mant cont ended, anobng other things, that he was entitled
to “an inpairnment rating of 5% or 6% to the neck and 5%to
the lunbar.” The claimant contended that he “suffered a

substanti al wage | oss when going from $47,288.13 to $7.90
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per hour.” The respondents contended, anong other things,
that all appropriate benefits had been paid and were
continuing to be paid.

The adm nistrative | aw judge schedul ed a hearing for
Sept enber 29, 2004 on the issues of “tenporary total
disability benefits (12/2/02 through 02/10/03); nedi cal
benefits subsequent to Novenber 11, 2003; permanent physi cal
i mpai rment (10% to the whol e body); wage | oss benefits; and
controverted attorney fees[.]”

The August 5, 2004 pre-hearing order stated:

Al'l nedical reports and docunentary evi dence, not
previously identified and exchanged during the
Pre-heari ng Conference, relied upon by the parties
and to be introduced and nade a part of the record
in this claimshall be identified and furnished to
opposing party within seven (7) days of authorship
[the date reflected on the docunent]. Failure to
comply with this provision of the Pre-hearing
order shall result in the exclusion of the
document(s). All nedical reports, nedica
depositions, and docunentary evi dence relied

upon by the parties and to be introduced and nade
a part of the record shall be exchanged anong the
parties, with a copy being furnished for the

Commi ssion’s file, pursuant to Ark. Code Ann. 811-
9- 705, seven (7) days prior to the schedul ed

heari ng.

A hearing was held on Septenber 29, 2004. At that
time, the respondents attenpted to proffer a surveill ance
report dated Septenber 24, 2004. The adm nistrative | aw
judge stated that the “cutoff date” had been Septenber 22,
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2004. The administrative | aw judge deni ed the respondents’
request for a continuance and denied the respondents’
request to proffer the surveillance report.

The admi nistrative |law judge filed an opinion on
Decenber 27, 2004. The administrative |aw judge found that
the claimant proved he was entitled to tenporary total
di sability conpensation, anatom cal inpairnment, wage-I|oss
disability, and nedi cal expenses. The respondents appeal ed,
and the Full Conmm ssion renmanded the matter. The Ful
Commi ssion directed the adm nistrative |aw judge to “conduct
t hose proceedi ngs necessary to allow the respondents to
proffer the video surveillance and acconpanyi ng report, and
to determ ne whether introduction of this evidence into the
record would conply with the rel evant provisions of Ark.
Code Ann. 811-9-705.”

The admi nistrative |aw judge filed a suppl enent al
opi nion on May 4, 2005. The administrative |aw judge found,
in pertinent part:

5. The clainmant was tenporarily totally disabled
for the period begi nning Septenber 20, 2002, and
continuing through the end of his healing period,
Sept enber 29, 2003, as a result of the Septenber
19, 2002 conpensabl e injuries.

6. The proffered exhibit of the respondents,
consisting of three (3) video surveillance discs

and an acconpanyi ng Septenber 24, 2004, narrative
report, was subnmtted subsequent to the Septenber
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22, 2004, cut-off date contained the (sic) August
5, 2004, Pre-hearing O der, and does not conply
with the rel evant provisions of Ark. Code Ann.
811-9-705. Accordingly, the proffered exhibit of
Respondents is excluded from consideration as
evidence in the record in this claim Likew se,
the proffered exhibit of the claimant offered in
response to the proffered exhibit of the
respondents, is also excluded from consideration
as evidence in the record in this claim

7. The clai mant has sustai ned permanent physical
i mpairments in the amunt of 5% and 6% to the body
as a whole relative to his |lunbar and cervica
spine injuries, respectively, grow ng out of the
Septenber 19, 2002, conpensable injuries.

8. In addition to his anatom cal inpairnent, when
the claimant’s age, education, work history,
permanent restrictions and limtations are

consi dered, the evidence preponderates that

cl ai mant has sustained a | oss of earning capacity
or wage loss in the anmount of 45% as a result of
t he Septenber 19, 2002, conpensable injuries.

9. The respondent shall pay all reasonable

rel ated nedical, hospital and nedi cal expenses
arising out of the injury of Septenber 19, 2002.

The respondents appeal to the Full Conmm ssion.

1. ADJUDI CATI ON

A. Tenporary Disability

Tenporary total disability is that period within the
heal i ng period in which the enpl oyee suffers a total

incapacity to earn wages. Ark. State Hw. Dept. v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The
adm nistrative law judge found in the present matter, “The
claimant was tenporarily totally disabled for the period

begi nni ng Sept enber 20, 2002, and continuing through the end
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of his healing period, Septenber 29, 2003, as a result of
t he Septenber 19, 2002, conpensable injuries.” The Ful
Conmi ssion reverses this finding.
The cl ai mant contended at pre-hearing and on appeal
that he was entitled to tenporary total disability beginning
Decenber 2, 2002 and continuing through February 10, 2003.
The Full Comm ssion finds that the claimant did not prove he
was entitled to tenporary disability for this period. The
cl ai mant sustai ned conpensable injuries on Septenber 19,
2002. Dr. Carle released the claimant to restricted work on
Novenber 26, 2002. M. Wite credibly testified that he
created a light duty position for the claimant begi nning
Decenber 2, 2002. The claimant agreed at hearing that he
recei ved correspondence notifying himthat this position was
avai l able. The record indicates that the enpl oynent
position offered by the respondents was appropriate for the
claimant’ s physical limtations. The claimant chose not to
avail hinself of this opportunity to earn wages.
The respondents on appeal cite Ark. Code Ann. 811-9-
526:
I f any injured enpl oyee refuses enpl oynent
suitable to his or her capacity offered to or
procured for himor her, he or she shall not be

entitled to any conpensation during the
continuance of the refusal, unless in the opinion
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of the Workers’ Conpensation Conm ssion, the
refusal is justifiable.

The respondents did not cite this statute during pre-
hearing or at hearing before the adm nistrative |aw judge,
but the clai mant does not object to the statute’s inclusion
on appeal to the Full Comm ssion. The record indicates that
the clai mant indeed unjustifiably refused offered enpl oynent
whi ch was suitable to his capacity. The Full Conm ssion
therefore finds that the clainmant did not prove he was
entitled to tenporary total disability conpensation
begi nni ng Decenber 2, 2002.

The Full Comm ssion recogni zes Dr. Prychodko’s note in
February 2003 taking the claimnt off work begi nning
Septenber 19, 2002. We find that this off-work slipis
entitled to m nimal weight when conpared to the claimant’s
unjustifiable refusal of suitable enpl oynent beginning
Decenber 2, 2002. W also recognize Dr. Prychodko’s March

2003 note, where he offered to review any suitable “job
description.” But suitable enploynent had al ready been
of fered the claimant on Decenber 2, 2002, before Dr.
Prychodko canme on the case in February 2003. The Ful
Commi ssion reverse the admnistrative |aw judge and finds

that the claimnt did not prove he was entitled to the
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requested period of tenporary total disability conpensation.
Even if the claimant remained within a healing period as of
Decenber 2, 2002, the claimant did not prove he was totally
i ncapacitated to earn wages after his refusal of suitable
enpl oynent of fered on Decenber 2, 2002.

B. Anatonical | npairnment

An injured worker nust prove by a preponderance of the
evidence that he is entitled to an award for a permanent

physical inpairnment. Weber v. Best Western of Arkadel phia,

Wor kers’ Conpensati on Conm ssion F100472 (Nov. 20, 2003).
Any determ nation of the existence or extent of anatom cal
i npai rment shall be supported by objective and neasurabl e
physi cal findings. Ark. Code Ann. 811-9-704(c)(1)(B)
“Obj ective findings” are those findings which cannot cone
under the voluntary control of the patient. Ark. Code Ann.
8§11-9-102(16) (A)(i).

The Conmi ssion has been directed to adopt an inpairnment
rating guide to be used in the assessnent of anatom cal
i mpai rment. See, Ark. Code Ann. 811-9-522(g). The
Comm ssion therefore established Rule 34, which adopted the

Guides to the Evaluation of Permanent |npairnent (4'" ed.

1993) published by the Anerican Medical Association. To the

extent that they allow subjective criteria for establishing
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an inpairment rating, the GQuides nust yield to the statutory

definition of anatom cal inpairment. Rizzi v. Sanis

Whol esal e d ub, Wirkers’ Conpensation Comm ssion E515370 &

E112991 (April 1, 1999).

Ark. Code Ann. 811-9-102(4)(F)(ii)(a) provides,
“Per manent benefits shall be awarded only upon a
determ nation that the conpensable injury was the major
cause of the disability or inpairnment.” “Major cause” means
“nore than fifty percent (50% of the cause,” and a finding
of major cause “shall be established according to the
preponderance of the evidence.” Ark. Code Ann. 811-9-
102( 14) .

The adm nistrative | aw judge found in the present
matter, “The clai mant has sustai ned permanent physi cal
i mpairments in the amunt of 5% and 6% to the body as a
whol e relative to his lunbar and cervical spine injuries,
respectively, grow ng out of the Septenber 19, 2002,
conpensable injuries.” The Full Comm ssion does not affirm
this finding. In correspondence of record dated February 6,
2004, the respondents asked Dr. Mbore to assign an
i mpai rment rating pursuant to the Guides, Table 75. Dr.
Moore’s handwitten notes on the correspondence indicated

that, pursuant to the Guides, he assigned the clainmnt a 2%
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rating for the cervical spine and a 2 Y2 percent rating for
t he | unbar spine. Counsel for the respondents stated on the
record that the carrier accepted this rating. W find that
Dr. Moore’s conbined 4 Y2percent rating conplies with the
GQui des and is based on objective findings pursuant to Ark.
Code Ann. 811-9-704(c)(1)(B).

Dr. Prychodko assigned a purported 10% whol e- person
i mpai rment rating in October 2003. Dr. More stated in
Novenber 2003 that he had “no quarrel” with the 10%
I npai rnment rating assigned by Dr. Prychodko; however, Dr.
Moore did not revise the 4 %2 percent rating he previously
assigned. The Full Commission is aware of Dr. Prychodko’s
Sept enber 2004 deposition testinony. Dr. Prychodko
testified that he had assigned a 5% i npairnment rating based
on an annul ar tear at L4-5. W recognize that the March
2003 | unbar MRI showed degenerative bul gi ng and an annul ar
tear. Even if the conpensable injury was the major cause of
t he degenerative bul ging and annul ar tear, there is no
provision in the Quides for assigning permanent inpairnent
based on an annular tear. Moreover, the Conm ssion in
previ ous cases has cited expert nedical testinony indicating
that an annular tear cannot formthe basis for an inpairnent

rating pursuant to the Guides. See, Taylor v. Arkansas
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Al um num Al loys, Inc., Wrkers’ Conpensation Conmi ssion

E804908 (MNov. 15, 2002); Kendrick v. Cassic Contractors,

nc.

1999) .

Wor kers’ Conpensation Conm ssion E606943 (March 23,

The remai nder of Dr. Prychodko’ s deposition testinony
i ndi cates that his assessnent of the claimnt’s anatom cal
i mpai rment was based on degenerative changes in the
claimant’ s spine, rather than objective nmedical findings
resulting fromthe claimant’ s conpensable injury. The
Comm ssion has the duty of weighing nedical evidence and, if
the evidence is conflicting, its resolution is a question of

fact for the Comm ssion. Geen Bay Packaging v. Bartlett,

67 Ark. App. 332, 999 S.W2d 695 (1999). In the present
matter, the preponderance of evidence denonstrates that Dr.
Moore’ s assessnent of 4 Y percent is entitled to greater
wei ght than Dr. Prychodko’ s assessnent at deposition of 10%
anatom cal inpairment and 11% anatom cal inpairnent. The
Ful | Conm ssion therefore does not affirmthe adm nistrative
| aw judge’s finding that the claimant sustai ned anat om cal
i mpai rment in the amount of 11%

C. Wage Loss

In considering clains for wage-loss disability, the

Comm ssion may take into account, in addition to the
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per cent age of permanent physical inpairnent, such factors as
“the enpl oyee’ s age, education, work experience, and other
matters reasonably expected to affect his or her future
earning capacity.” Ark. Code Ann. 811-9-522(b)(1).

In the present matter, the Full Comm ssion has found
that the claimant proved he was entitled to a 4 Y percent
anatom cal inpairnment rating. The adm nistrative |aw judge
found that the clai mant had sustai ned wage-loss disability
in the amount of 45% The Full Comm ssion does not affirm
this finding. The claimant is only age 52 and has two years
of college credits. The claimant sustained a conpensable
injury in Septenber 2002. The respondents provided |ight-
duty work for the claimnt, avail abl e begi nni ng Decenber
2002, but the claimant did not avail hinself of this
enpl oynent opportunity. The claimant’s |ack of notivation
when appropriate work was offered i npedes our assessnent of

his wage-loss disability. dler v. Chanpion Parts

Rebuil ders, 5 Ark. App. 307, 635 S.W2d 276 (1982).

The testinony at hearing indicated that the clai mant
was working at Lowe’s. Based on the claimant’s age,
educati on, work experience, and |lack of notivation to return

to work for the respondents, the Full Commi ssion finds that
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t he cl ai mant sustai ned wage-loss disability in the anount of
10%

D. Admi ssion of evidence

The adm nistrative | aw judge entered a pre-hearing
order on August 5, 2004. The pre-hearing order explicitly
stated, “All nedical reports and docunentary evidence ..
shall be identified and furnished to opposing party wthin
seven (7) days of authorship [the date reflected on the
docunent]. Failure to comply with this provision of the
Pre-hearing order shall result in the exclusion of the
document (s) .”

A hearing was held on Septenber 29, 2004. At that
time, the respondents attenpted to enter into evidence a
surveillance report dated Septenber 24, 2004. This report
clearly m ssed the seven-day deadline provided for in the
adm nistrative |l aw judge's pre-hearing order. However, the
adm ni strative |aw judge would not even let the respondents
proffer the docunent. This was error, as the Ful
Commi ssi on unani nously found in its order of remand dated
March 15, 2005. The administrative |aw judge allowed a
proffer follow ng the remand, but excluded the surveillance
evidence fromthe record. The respondents appeal this

finding to the Full Comm ssion.
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The Conmm ssion has broad discretion with reference to
adm ssi on of evidence, and our decision will not be reversed

absent a showi ng of abuse of discretion. Brown v. Al abana

Elec. Co., 60 Ark. App. 138, 959 S.W2d 753 (1998). The
Comm ssion is not bound by technical or statutory rules of
evi dence. Ark. Code Ann. 811-9-705(a). The Comm ssion
should be nore liberal with the adm ssion of evidence,

rather than nore stringent. Bryant v. Staffmark, Inc., 76

Ark. App. 64, 61 S.W3d 856 (2001).

We note the rel evant | anguage of Ark. Code Ann. 811-9-
705(c)(2)(A): “Any party proposing to introduce medical
reports [ enphasis supplied] or testimony of physicians at
the hearing of a controverted claimshall, as a condition
precedent to the right to do so, furnish to the opposing
party and to the conm ssion copies of the written reports of
the physicians of their findings and opinions at |east seven
(7) days prior to the date of the hearing.”

In the present matter, the respondents did not seek to
i ntroduce nedi cal reports, testinony of physicians, or
witten reports of physicians. The respondents instead
sought to introduce surveillance data. The Full Conm ssion
finds that the adm nistrative | aw judge shoul d have all owed

i ntroduction of this non-nedical evidence, which was
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presented at the beginning of the hearing and did not
viol ate the express provisions of Ark. Code Ann. 811-9-705.
Also with regard to this non-nedi cal docunmentary evidence,
we note the express holding of the Court of Appeals in
Bryant, supra, where the Court held that the Commi ssion
shoul d be nore liberal with the adm ssion of evidence rather
t han nore stringent.

The Full Commi ssion thus admts into the record the
respondents’ exhibit detailing the Septenber 2004
surveillance of the claimant. This Investigative Report

essentially denonstrates that the claimant was functioning

wi t hout apparent physical limtations. |In Hanpton v. Dee’s

Construction, Wrkers’ Conpensation Conm ssion E801254 (May

22, 2003), the Full Comm ssion di scussed sone surveillance
evidence in holding the claimant to a 35% permanent parti al

disability rating. 1In an earlier case, Hunt v. Pinewood

Nursi ng Hone, Workers’ Conpensation Conm ssion E308852 (Aug.

1, 2000), the Full Comm ssion briefly discussed surveill ance
evidence in affirmng an award of only 2% permanent parti al
di sability.

The respondents in the present matter apparently rely
on the surveillance report to question the clainmant’s

credibility. The Full Conm ssion finds that this evidence
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indicates that the claimant is not entitled to wage-I|oss
di sability greater than 10%

E. Medi cal Tr eat nent

Finally, the enployer shall pronptly provide for an
i njured enpl oyee such nedical treatnment as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The clai mant nust
prove by a preponderance of the evidence that he is entitled

to additional nedical treatment. Wal-Mart Stores, Inc. v.

Brown, 82 Ark. App. 600, 120 S. W3d 153 (2003). What
constitutes reasonably necessary nedical treatnent is a

guestion of fact for the Conm ssion. Wight Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

The adm nistrative | aw judge found in the present
matter, “The respondent shall pay all reasonable rel ated
medi cal, hospital and nedi cal expenses arising out of the
injury of Septenber 19, 2002.” The Full Comm ssion finds
that the claimant did not prove he was entitled to
addi tional nedical treatnent after Novenber 11, 2003, the
date Dr. Moore agreed with Dr. Prychodko’s assessnent that
t he cl ai mant had reached maxi mum nedi cal i nprovenent. W
recogni ze that Dr. More and Dr. Prychodko assigned

conflicting anatom cal inpairnent ratings. Nevertheless,
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per manent inpairnment, which is usually a nedical condition,
is any permanent functional or anatom cal | oss renaining

after the healing period has been reached. Johnson v.

General Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994),

citing Quachita Marine v. Morrison, 246 Ark. 882, 440 S. W 2d

216 (1969).
W al so recogni ze that the Commi ssion can award nedi cal
treatment for continued pain even after the end of the

claimant’ s healing period. Georgia-Pac. Corp. v. Dickens,

58 Ark. App. 266, 950 S.W2d 463 (1997). In the present
matter, however, the preponderance of evidence does not
denonstrate that continued pain managenent or physical

t herapy after Novenber 11, 2003 woul d be reasonably
necessary in connection with the claimant’s conpensabl e
injury. W thus attach mnimal weight to Dr. Prychodko’s
specul ative testinony at deposition that the claimant m ght
require additional nedical treatnment in connection with his
conpensabl e injury.

After reviewing the entire record de novo, the Ful
Comm ssion affirns in part and reverses in part the opinion
of the adm nistrative |aw judge. The Full Conm ssion finds
that the claimant did not prove he was entitled to tenporary

total disability conpensation. W affirmthe adm nistrative
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| aw judge’s finding that the claimant proved he was entitled
to an award for anatomi cal inpairnment, but we find that the
cl ai mant sustai ned such inpairnment in the amount of 4 %
percent rather than 11% The Full Conm ssion finds that the
cl ai mant sustai ned wage-1o0ss disability in the anmount of

10% We find that the proffered exhibit of the respondents
should be admtted into evidence pursuant to Ark. Code Ann
811-9-705. Finally, the Full Conmission finds that the
claimant did not prove he was entitled to additional nedical
treatment after Novenber 11, 2003. For prevailing in part
on appeal to the Full Commi ssion, the claimant’s attorney is
entitled to a fee of five hundred dollars ($500), pursuant
to Ark. Code Ann. 811-9-715(b)(2)(Repl. 2002).

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DISSENTING OPINION

As indicated in the Majority’s Opinion, an

Adm ni strative Law Judge held that the claimant had
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sust ai ned an anatom cal inpairnent of 11%to the body as a
whol e and wage | oss disability in an amount equal to a 45%
impairment to the body as a whol e. In addition, the Judge
awar ded the claimant tenporary disability benefits for a
peri od of approximately one year. The Mjority has reduced
the Adm nistrative Law Judge’s award of permanent disability
benefits to 4.5% and 10% respectfully, and has reversed the
award of tenporary disability benefits entirely. Because ny
de novo review of the evidence convinces ne that the
Adm ni strative Law Judge’s awards were correct and shoul d be
affirmed, | nust respectfully dissent fromthe Majority’s
Qpi ni on.

The first issue is whether the claimant is
entitled to tenporary total disability benefits. The
Adm ni strative Law Judge found that the clai mant was
di sabl ed and within his healing period from Septenber 20,
2002 t hrough Septenber 29, 2003. There does not appear to
be any dispute that this particular finding is correct.
However, the respondent has argued, and the Majority has
found, that the claimant is not entitled to tenporary total
disability benefits during this period because of respondent
made a bonafide offer of re-enploynment which the clai nant

refused. The Majority finds that this refusal justifies a
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deni al of tenporary total disability benefits pursuant to
Ark. Code. Ann. 811-9-526. That section provides, in
essence, that if an injured worker is released to return to
work with restrictions, and the enployer offers a job within
those restrictions, the injured worker cannot receive
tenporary total disability benefits during the tinme that he
or she refuses to performthe offered enpl oynment.

| disagree with the Majority’s decision to deny
the claimant tenporary total disability benefits after the
claimant’s treating physician, Dr. Andrew Prychodko, an
occupational medicine specialist in Little Rock, Arkansas,
found that he was totally disabled in February 2003. 1In ny
opi ni on, based upon a review of Dr. Prychodko’ s nedica
reports, it is clear that the claimant’s condition had
continued to deteriorate primarily because the respondent
had refused to approve various physical therapy and ot her
treatment nodalities recommended by his prior treating
physicians. | find that the clainmant becane totally
di sabl ed on February 10, 2003, the date of Dr. Prychodko’s
report to that effect and would be entitled to continue
receiving tenporary total disability benefits until Dr.
Prychodko found that he was at the end of his healing period

on or about Septenber 29, 2003.
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The Majority al so has reduced the Adm nistrative
Law Judge’s award of anatom cal inpairnment from11%to the
body as a whole to 4.5%to the body as a whol e. In nmy
opinion, the Majority’s finding as to the claimant’s
inmpairnment rating is not correctly derived fromthe AMA

Guides to the Evaluation of Permanent Impairment, and is

based upon an opi ni on which does not neet the requirenents
of the Workers’ Conpensation Act.

In finding that the clainmnt’ s anatonica
I npai rment was 11%to the body as a whole, the
Adm ni strative Law Judge was relying upon the opinions of
Dr. Andrew Prychodko as set out in his witten reports and
nore fully explained in his deposition. 1In testifying in

t he deposition, Dr. Prychodko expl ained the eval uations

systemin the AMA Guides using both the Injury Mdel rating
and the Range of Mbdtion nodel.

According to Dr. Prychodko, using the Injury Mde
contained in the AMA Guides, the clainmant would be entitled
to an inpairnment rating of 5% to the body as a whol e based
upon his lunbar injuries and an additional 5% i npairnent to
the body as a whol e based upon his cervical injuries. Dr.
Prychodko further explained that this evaluation is based

upon objective factors such as nuscle spasns and results
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fromthe claimnt’s diagnostic testing using MRI's and CT
scans.

Later, during cross-exam nation, he was asked to
reeval uate the cl ai mant using Table 75 which is contained in
t he Range of Mbdtion nodel. In making this evaluation, Dr.
Prychodko noted that Table 75 is designed to be used in
conjunction with range of notion nmeasurenents taken by the
physician. As he stated, using the table by itself may not
gi ve an accurate representation of a clainmnt’s pernmanent
i npai rment since the table is not intended to be used by
itself. However, using the factors enunerated in Table 75
of the AMA Guides, Dr. Prychodko found that the claimnt’s
| unbar condition resulted in an inpairnent of 5%to the body
as a whole, and his cervical injuries corresponded to a 6%
I mpairnment to the body as whole, for a total of an 11%
anatom cal inpairnment. The Adm nistrative Law Judge found
that this opinion was stated within a reasonabl e degree of
nmedi cal certainty, was in accordance with the AMA Guides
and was entitled to considerable weight. Accordingly, he
awar ded the clai mant anatom cal inpairnment benefits based
upon that rating.

The Majority is reversing the Admi nistrative Law

Judge and finding that the claimant is only entitled to 4.5%
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inmpairment to his body as a whole. This inpairnment rating

i s derived upon what purports to be an opinion fromDr. Jim
Moore, a Little Rock neurosurgeon. Dr. More's opinion, if
it can be called that, is set out in a marginal notation in
aletter sent to himby the claimant’s attorney. In that

| etter, dated February 6, 2004, respondent’s counse
comments on earlier letters fromDr. Mwore and requests that
he rate the claimant according to “Table 75" which
(presumably referring to the table in the AMA Guides). Dr.
Moore returned the letter with a handwitten note in the

mar gi n whi ch appears to state as foll ows:

Tabl e 75 AVA 4'" Ed.
Il

A
C1 0%
L 0%
B 4 4%
LS 5%
Average Cl 2% PPD
L 21/ 2%

Initially, Dr. More appeared to be saying that
the claimant had sustained a 4% inpairnment as a result of
his cervical condition and a 5% i npairnent due to his | unbar

condition, for a total of 9% inpairnment to the body as a
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whol e. However, Dr. Moore then, inexplicably, reduced both
those inpairnment ratings to 2% and 2.5%for a total of 4.5%
Wth all due respect to Dr. Moore, | do not discern any
procedure for reducing the inpairnment provided for in Table
75 by one-half. H's handwitten notation seens to suggest
that the reduction is based upon an “average” but he does
not explain how this conmes to be. This inpairnment rating
does not seemto be in accordance with the AMA Guides and,
in ny opinion, is not one upon which we can rely based upon
the Workers’ Conpensation Act and our own Rul e which

desi gnates the AMA Guides to the Evaluation of Permanent

Impairment as the rating to be used to determ ne the extent
of permanent inpairnment. Once again, the AMA Guides Sinply
do not have any basis for reducing the 9% originally set out
by Dr. Moore to 4.5%

| also note that Dr. Mbore previously stated that
he agreed with Dr. Prychodko’s evaluation. In his letter of
Novenber 11, 2003, the correspondence apparently referred to
inthe letter fromrespondent’s attorney, Dr. Moore
di scusses Dr. Prychodko’s rating and notes that it is based

upon the AMA Guidelines, 4" Edition, and states: “l have no

quarrel with this rating.”
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Anot her section of the Wrkers’ Conpensation Act
which is particularly relevant to this section is Ark. Code
Ann. 811-9-102 (16) (B) which states that: “nmedical opinions
addr essi ng conpensability and permanent inpairnment nust be
stated within a reasonabl e degree of nedical certainty.” In
this case, there is no evidence as to what degree of
certainty Dr. Moore is attaching to what is asserted to be
an opinion. | raise this objection since Dr. More’'s
mar gi nal notation appears to nodify the inpairnment rating
specified by the AMA Guides. There is no rational basis set
out in the notation as to why he did this nor does he
expl ain how the Guides would permt such a reduction. |
believe that it is inproper for us to assune that Dr. Mbore
I's basing his inmpairnment rating, such as it is, on any
reasonabl e degree of nedical certainty when it appears to be
contradicted by not only his prior opinion, but the AMA
Guides t hensel ves. W cannot substitute what appears to be
little nore than guess work for a considered nedical
opi ni on.

The wel | reasoned opinion of Dr. Prychodko stands
I n marked contrast to the margi nal notation relied upon by
the Majority. It is obvious fromreviewing Dr. Prychodko’s

deposition that he was very famliar with the AMA Guides and
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how they are intended to relate to specific patients. Dr.
Prychodko’ s expl anations as to the difference between

di sability and inpairnment and his obvi ous understandi ng of
how various physical conditions relate to the specific
criteria of the Guides strongly supports his conclusion. |
find that Dr. Prychodko’s opinions regarding the claimnt’s
per manent inpairnment is nmuch nore conpelling than the
handwitten notation fromDr. More and is entitled to nmuch
greater weight and credibility. | therefore conclude that
the claimant is entitled to permanent disability benefits
based upon an anatomi cal inpairnent of 11%to the body as a

whol e.

| also disagree with the Majority’s reduction of
the claimant’s wage | oss award from 45%to the body as a
whole to 10%to the body as a whole. | find that this
reduction is unwarranted and not supported by the facts of
this case.

At the time of his injury, the claimnt was
enpl oyed as an over-the-road truck driver earning in excess
of $47,000.00 per year. Following his injury, he was off
work for an extensive period of tinme because of limtations

pl aced upon himby his physician. However, in |late
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Sept enber 2003, he was released to return to work and given
alist of restrictions. Even Dr. More, a consulting
physi ci an chosen by the respondent, opined that he woul d not
be able to return to his duties as a truck driver. |In fact,
Dr. Moore recomended, in his |letter of Novenber 11, 2003,

that the claimant could only return to work as a di spatcher

Testinmony regarding the claimant’s possible return
to work for the respondent was provided by JimWite, the
Safety Director of the respondent enployer at the tinme of
the claimant’s injury. According to M. Wite, while the
respondent did have a light duty work program these were
only intended as tenporary jobs and that the respondent did
not have any permanent jobs for the claimant to return to
given his restrictions.

G ven the claimant’s background, it is obvious to
nme that he is not going to be able to return to any
enpl oyments with an i ncome anywhere near his pre-injury
wages. The cl aimant’s educational |evel includes a GED and
two years of college. However, he has no academ c degrees,
nor any vocational education or certifications other than a
commercial driver’s license. Al of the claimnt’s past

enpl oynments required heavy lifting and other activities
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precluded by his nedical restrictions. In short, the
claimant, who is presently 52 years of age, has no
specialized training or job skills that would permt himto
readily find other enploynents anywhere near the salary
range he had prior to his injury. However, because he had
no ot her sources of income, the claimant sought enpl oynent
shortly after being released by Dr. Prychodko. As the
claimant testified at his hearing, he applied for enpl oynent
at nunerous |ocations and finally found work through a
tenporary enpl oynment agency at a nei ghborhood Lowe’s store.
By the tine of the hearing, he had beconme a full-tine

enpl oyee of Lowe’s and was earni ng approxi mately $8.25 per
hour .

Qoviously, the claimant’s i ncone has been
significantly reduced as a result of his conpensable injury.
Wil e the respondent asserts that he could find higher
payi ng jobs using his commercial driver’'s license, there is
no evi dence of this other than the respondent’s assertion.
In this regard, | note that the claimant, who is obviously
notivated to return to work, would have sought and obt ai ned
a higher paying job if he had been able to do so. This
Comm ssion has frequently penalized claimant’s because of

what is called a “lack of notivation” when they have not
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returned to work at the time of the hearing. 1In this case,
this clai mant had sought and obtai ned custodi al enpl oynent
at a Lowe’s store in which he spends the day dusting
shel ves, noving shopping carts, and performng simlar
tasks. These duties are within what the doctor prescribed
for himand, unfortunately, this enploynent provides an
i ncome of approximately one-third of what he was earning
prior to his injury.

At this juncture, | nust also comment on certain
vi deo evi dence offered by the respondent which show t he
cl ai mant undertaking his duties at Lowe’s. | find this
vi deo evidence to be of little probative value since it does
little nore than show the cl ai mant engaging in the type of
activity his doctor advised himthat he could perform That
is, he is shown pushing shopping carts, dusting shel ves,
occasional ly bending or stooping, and simlar light to
mediumwork. He is also shown riding a notorcycle and
running certain daily errands. Nonetheless, | agree with
the Adm nistrative Law Judge’s initial decision to prohibit
the respondent fromoffering the surveillance video of the
claimant into the record.

In the Prehearing Order dated August 5, 2004, the

parties were advised that the matter was set for hearing on
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Sept enber 29, 2004 and that all evidence which was to be
relied upon by other parties nust be provided to the
opposing party within seven days prior to the hearing. The
respondent did not begin the surveillance of the clai mant
until Septenber 22, 2004, and did not provide the claimnt
copies of either the investigative report or the video until
Sept enber 27, 2004, |ess than two days prior to the hearing.
The Majority provides no clear rationale for allowng this
evidence to be entered other than it is wthin our

di scretion to do so. | find that this evidence should not
be adm tted because the respondent could have easily
obtained it well before the hearing and entered it foll ow ng
the correct procedure. In this regard, | note that the
claimant’ s counsel stated in a pretrial dialogue with the
Adm ni strative Law Judge that in fact surveillance had been
taken of the claimnt well before the hearing but was not
bei ng tendered because it did not show the clai mant engagi ng
in any significant activity.

It is required that evidence be exchanged before
the hearing date so as to avoid needl ess surprise and to
prevent one party fromgaining an unfair advantage because
of their superior know edge of the information to be offered

as evidence. In this case, the claimant was given a choice
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of attenpting to rebut the evidence on the date of the trial
or agree to a continuance which woul d have further del ayed
adj udi cation of this case. | find that had the respondent
wanted to offer this kind of evidence, they had anple tine
to do so. Admission at this |late date is clearly
prejudicial to the claimnt and the respondent shoul d not
benefit fromtheir dilatory conduct.

In considering the video evidence, the Majority
states that the investigative information, “essentially
denonstrates that the claimant is functioning wthout
apparent physical limtations.” Later, the Opinion sets out
a finding, “that this evidence indicates that the clai mant
is not entitled to wage | oss disability greater than 10%”
In ny opinion, both of those statements are contrary to the
evidentiary record. The issue to be decided here is whether
the clai mant, because of restrictions fromhis conpensabl e
injury, is able to return to his forner wage earning
capacity. Both Dr. Prychodko, the claimant’s treating
physician who is nost famliar with his case, and Dr. Mbore,
t he consul ting physician chosen by the respondent, were of
t he opinion that the claimnt could not return to his truck
driving duties. Further, it was opined, based upon the

claimant’s FCE and the opinion of his doctors, that the
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claimant work in a nmediumcategory. This includes the type
of activity he was undertaking in his custodial job at
Lowe’ s.

| believe that the Majority is confusing the
claimant’s functional ability with his economc |loss. Wile
it is true that the claimant can perform activities
sufficient to carry out his enploynent duties at Lowe’s, the
actual limtations placed upon himpreclude himfromfinding
the types of jobs with an earning potential conparable to
truck driving. Quite sinply, the claimant is unlikely to
find a custodial job or simlar enploynment that pays
$47, 000. 00 per year. Most likely, his job future will be
wi th enploynent simlar to what he has obtai ned now which
are paying himsubstantially |less than $20, 000. 00 per year.
In my opinion, that is sufficient evidence to establish that
the clai mant has sustained a wage | oss in the anmobunt of at
| east 45% to the body as a whol e as awarded by the
Adm ni strative Law Judge. In my opinion, this award shoul d
be affirnmed.

The | ast issue which | feel conpelled to conment
on is the Majority’s blanket ruling that the claimant is not
entitled to any further nedical treatnent. | find that this

ruling is overly broad and precl udes the claimant from



Col eman - F210837 38

nmedi cal treatnment that he may need, and is apparently
seeki ng, because of his injury. The claimnt’s nedi cal
records indicate that he is still taking certain nedications
to alleviate his synptons, including pain, stiffness, and
rel ated problens. Also, he may need future nedical
managenent in form of additional physical therapy or pain
managenent. The Commi ssion, by nmaking a bl anket finding
that he is not entitled to any nedical treatnment on or after
Novenber 23, 2003, is precluding the clainmant from obtaining
reasonabl e and necessary nedical treatnent, the provision of
which is one of the stated priorities of the Wrkers’
Conpensati on Act.

For the reasons set out above, | respectfully

di ssent fromthe Majority’s Opinion.

SHELBY W TURNER, Conm ssi oner



