BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI M NO. F409969

PEGGY CHENEY, EMPLOYEE CLAI MANT
FRED S I NC., EMPLOYER RESPONDENT
FEDERAL | NSURANCE CO., CARRI ER RESPONDENT

OPINION FILED JUNE 16, 2006

Upon review before the FULL COM SSI ON, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE MARC |. BARETZ, Attorney
at Law, Menphis, Arkansas.

Respondent represented by HONORABLE CARCL L. WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal a decision by the
Adm ni strative Law Judge finding that the clai mant proved by
a preponderance of the evidence that she sustained a
conpensabl e shoul der injury on Decenber 3, 2003. Based upon
our de novo review of the record, we find that the clai nant
has failed to neet her burden of proof. Accordingly, we
reverse the decision of the Adm nistrative Law Judge.

On Decenber 3, 2003, the clainmant was hel ping a

co-worker get a toy down froma shelf when the toy fell and
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hit the claimnt on the right shoul der. The cl ai mant
testified that she fell to her knees and that she felt
nauseated after the incident. The claimant stated that she
reported the injury to the manager, Janes Barron. However,
the claimant did not file a report of a workers’
conpensation injury until approximately ten nonths | ater
when she had to have shoul der surgery for a torn rotator
cuff.

The medi cal records denonstrate that the clai mant
had been treated for preexisting problenms with her right
shoul der up through Cctober of 2003 and had problens with
her shoul der since she was 10 years ol d. Wen the clai mant
was 10 years old she was injured in horse back riding
accident and had to wear a cast on her shoul der for
approximately six weeks. Wth respect to the preexisting
probl ens, the nedical evidence denponstrates that the
cl ai mant sought nedical treatment fromDr. Trent Pierce on
May 23, 2003. Dr. Pierce's notes fromthat date indicate
t hat the cl ai mant was conpl ai ning of disconfort and pain

involving her arm Dr. Pierce recommended Naporson
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Scol axon, and Darvocet, and to return to himon an as needed
basis. The claimant again returned to Dr. Pierce on

August 25, 2003, conplaining of right arm and shoul der pain.
At that time, Dr. Pierce referred the claimant to
orthopedist, Dr. GQuy J. L' Heureux. The cl ai mant sought
treatment fromDr. L Heureux on Septenber 15, 2003.

Dr. L’ Heureux noted:

Hi story: This 58 year old white female
is referred by Dr. Pierce for evaluation
of right shoul der pain that has been
present for at |east six nonths. The
pati ent says that at a young age, about
10 years old, she sustained an injury to
the right shoul der for which she was in
a cast for six weeks. She has been
having pain in that right shoul der but
not enough to keep her from doi ng her
activities. She has worked in different
types of factories over the years. For
the past 9 or 10 nonths she has been
wor ki ng at Fred’'s where she does a | ot
of lifting, sonetinmes 30 to 40 pounds.
She conplains of pain in the right

shoul der. She shows the right AC joint
with pain radiating sonetines towards
the arm and sonetinmes towards the
scapula and right rig cage. Cccasionally
the pain will go down to the el bow.
Cccasionally she will have some sharp
pai n going down into the |evator
scapul ae and in the scapul ar area.
Before six nonths those pains were off
and on and she has sonetines to sit in a
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chair to be alittle confortable and she
has noticed that when she has three days
off in arowshe is sone better. There
has been occasional tingling and
nunbness in her fingers, mainly the

t hunb, index and m ddle finger. This has
not been constant and has not |asted
very | ong.

Dr. L' Heureux then diagnosed the claimant with tendinitis of
the right rotator cuff and subacrom al bursitis of the right
shoul der. He injected the claimant wth Xyl ocai ne and

Kenal og, and prescribed Al eve and an exerci se program He
told the claimant to |imt her lifting to 15 pounds until he
saw her again in two weeks. The clainmant returned to

Dr. L' Heureux on Cctober 21, 2003. Dr. L’ Heureux noted:

Ms. Cheney is 5 weeks post injection for
subacrom al bursitis of the right

shoul der with tendinitis of the rotator
cuff. The patient says that she has felt
at | east 50% i nprovenent in pain and
fairly good range of notion of her

shoul der now. She is having nore pain

t oday because yesterday she painted a
ceiling and even though she took sone
breaks she realized that the repetitive
notion of painting triggered sone

i ncreased inflamuation and today she is
paying for it. Overall, she is fairly
happy with the results.

* % *
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Reconmendati on: Since she is doing
better I recommend that she continue the
Al eve, heat and the exercise program
The patient is resum ng her regular work
and I will be glad to re-evaluate if
there is recurrence of pain or if she
doesn’t regain full range of notion of
her shoul der within the next nonth.

The medi cal records denonstrate that the
claimant’s first visit to Dr. Sanchez after the Decenber
i nci dent was on June 4, 2004. There was no mention
what soever in the nmedical records of a box falling on the
claimant’s shoulder. It was not until the clai mant underwent
an MRl on July 30, 2004, that there was a nmention of a box
falling on her shoulder at work. The clainmant testified that
she told her treating physician about the box incident. The
followi ng testinony is enlightening:

Q You had testified a few m nutes ago

that your first medical treatnment was

with Dr. Sanchez, is that right, the

first nmedical treatnent for this injury?

A. She was the first doctor that | said
anything to about it.

Q And so when the Judge is |ooking
t hrough the nedical reports that your
attorney and nysel f have introduced here
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t oday, Judge Blood is going to be able
to see where you gave a history of your
work-related injury to Dr. Sanchez?
A. He should be able to.
Q Before that no history?

(I'ndi cated no.)

A
Q You need to say “no” for the record.
A

|’ msorry, no.

There is further evidence of inconsistencies
between the claimant’s testinony and the nedical records.
The cl ai mant sought nedical treatnment fromDr. Frederick M
Azar on August 23, 2004. Dr. Azar di agnosed the clai mant
with a degenerative cyst of the distal clavicle. The
clai mant’ s coworkers, Panela Mbore and Nancy Wall ey, both
testified at the hearing about this. Ms. More testified
that she saw a mark on the claimant’s neck. Ms. \Wall ey
testified that she saw a knot on the clainmant’s shoul der
after the incident. At the hearing held in the matter on
May 27, 2005, the claimant testified regarding the box

falling on her and regarding a cyst on her shoul der:
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Q M. Cheney, you described for the
Judge today the accident that happened,
and you said that this box of |ike

ei ghteen inches by three feet, or

what ever, fell on your shoulder. Is that
right?

A. Yes, ma’am

Q And in taking your deposition you

i ndi cated you actually turned around to
talk to soneone and the box fell. Is
that right?

A. | turned ny head, yes.

Q Okay. And you described here the box
fell somewhere on your shoul der?

A. Yes.

Q And is it kind of in that clavicle
area where that bone there is?

A. Yes. You' ve got to understand the box
was pretty wide. It covered this whole
part.

Q And the red mark you had was on the
top part of your shoul der?

A. Yes.

Q Okay. And when we talk about - - the
reason |’ m asking is when you tal ked
about the clavicle area, when you went
to see Dr. Azar, it looks like for the
first tinme on August 23, he indicates in
his report that he explained to you that
t he knot that you had on your clavicle
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was a cyst and it wasn’t fractured, it
was j ust sonething degenerative. |s that
A. He did not tell ne that.

Q D d you show himthe problemon your
shoul der ?

A. Yes, ma’am

In addition, the claimant did not file a workers’
conpensation claimfor ten nonths after this alleged injury,
even though the clai mant was the manager of the respondent
enpl oyer’s store and was well aware of workers’ conpensation
procedures. The followi ng testinony al so denonstrates that
not only was the clai mant know edgeabl e about the workers’
conpensati on procedures, but she al so contradicted her
nmedi cal records in her testinony:

Q GCkay. And you've tal ked today, and

you sai d when the acci dent happened you

said - - and | wote it down. You said,

“I knew | was hurt.” Is that right? At

that point in time you knew you were

hurt. Is that right?

A. Yes.

Q And you also had testified that you
were in training to be a manager?
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A. Yes, ma' am

Q And you had actually been a nmanager
at several conveni ence stores for
several years before this. Is that
correct?

A. Yes, mm’ am

Q So, in fact, Ms. Cheney, wouldn’'t you
agree with me that you know in your
heart that you needed to fill out an
acci dent report, incident report,

what ever you needed to do so that you
coul d cover yourself? Is that correct?
A. Yes, mm’ am

Q That’'s sonething that you knew
because of your training?

A. Yes, ma' am

Q And yet that day you didn't fill out
any docunentation, did you?

A No. | didn't.

Q No injury or accident fornf

A No, | didn't.

Q And in fact, for the next ten nonths
you didn’t fill out any injury or

acci dent report.

A. Because. ..

Q Is that correct, yes or no?
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A. Yes.

* k%

Q Now your attorney has gone through
here today and touched on a coupl e of

t he medi cal records, and | want to ask
you sonething. He kind of tal ked about
how i nportant it was for you to give a
history to the doctor, and he kind of
went through and tal ked about some of
the histories you had given, but would
you agree with ne, Ms. Cheney, that it
is very inportant when you go see a
doctor that you tell themexactly what’s
w ong so they know how to treat you?

A. Yes, ma’am

Q So if you go in and you have a
urinary tract infection, you don't tel
them “1’ve got a headache.” You say,
“lI"ve go a urinary tract infection,” and
t hey know what to do. Is that right?

A. Yes, ma’ am

Q If you go in and you have a right
shoul der problem you tell them
everything associated with it so they
know what to do. Is that correct?

A. Yes, ma' am

Q Gkay. In |ooking at sone of the

medi cal records, here, Dr. Mnugi an, the
one who did your surgery, when you went
and saw him it |ooks like on

Septenber 13, 2004, you again told him
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what was wong with your shoulder. Is
that correct?

A. He asked.
Q GCkay. And you told hinf
A. Yes.

Q Okay. And according to his record you
deni ed any previous problens until a box
dropped on your shoul der in Decenber
2003. Now that is not correct, is it?

A. Any problens with this arm yes, that
is correct.

Q And you're telling me here today, and
you're telling the Judge here today
under oath, that you did not have any
probl enms with your right shoul der until

t he box dropped on it in Decenber 20037?

A. That is not what |’ m saying.

Q Ckay. Did you, in fact, tell that to
Dr. Manugi an?

A. | do not recall telling himthat, no.

Q If his records indicate that you

deni ed any previous problens until a box
fell on your shoul der in Decenber 2003
at work, you’'re saying that’s incorrect?

A. | would say that’s incorrect, yes.
Q Gkay, because that is incorrect.

You’'ve had | ots of problens with your
shoul der
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A. Yes, | have.

Q ...dating back to when you were ten
years old and got dragged by a horse. Is
that correct?

A. That’s true.

Q Gkay. And | think Dr. L’ Heureux

i ndicated that you were in a cast for a
period of time because of your shoul der
at that tinme. Is that right?

A. | wouldn’'t know how Dr. L’ Heureux
woul d know t hat .

Q Well, is that what you told hinf
A. No, | did not.
Q Were you, in fact?

A Was | - - did | have a cast on my arm
when | was ten?

Q Yes.
A. Yes.

Q Yes. It looks like actually you were
into see the doctor, Dr. L Heureux, on
Cct ober 21, 2003, and at that tinme you
were al so having problens wth your
right armafter painting your ceiling.
Do you recall that?

A. Perhaps.
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Q So, in fact, you did have problens

wi th your right shoul der even before

this occurred?
The claimant denied telling Dr. L Heureux about the horse
draggi ng i ncident. However, how would Dr. L’ Heureux have
known the horse dragging incident but for the claimnt
telling himabout it. This is just nore evidence of the
claimant’s lack of credibility. Questions concerning the
credibility of witnesses and the weight to be given to their

testinmony are within the exclusive province of the

Conmi ssion. Wiite v. Gegg Agricultural Ent., 72 Ark. App.

309, 37 S.W3d 649 (2001). When there are contradictions in
the evidence, it is wwthin the Comm ssion’s province to
reconcile conflicting evidence and to determ ne the true
facts. 1d. The Conm ssion is not required to believe the
testimony of the clainmant or any other w tness, but may
accept and translate into findings of fact only those
portions of the testinony that it deens worthy of belief.
Id.

Simply put, the record |acks sufficient evidence

for the claimant to prove her torn rotator cuff and need for
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ri ght shoul der surgery was the result of the incident on
Decenber 3, 2003. The claimant has had | ongstandi ng probl ens
wi th her shoul der starting when she was ten years old. The
cl ai mant sought nedical treatment for problens with her

ri ght shoul der approxinmately five nonths and again two
nmonths prior to this incident. Further, if the clainmant had
t hought she hurt her shoul der while at work and needed
treatnment for it, she knew that she needed to file a

wor kers’ conpensation claim By her own adm ssion she was
famliar with the reporting procedures and acknow edged in
her testinony that she should have filed a report. Instead,
she waited over seven nonths to nention anything to her
doct or about the incident and over two nonths after that to
file a report of injury. In our opinion, a finding of
conpensability is based upon conjecture and specul ati on.
Conj ecture and specul ation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. G over, 35

Ark. App. 32, 812 S.W2d 692 (1991). Dena Construction Co.

v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979). Arkansas

Met hodi st Hospital v. Adanms, 43 Ark. App. 1, 858 S.w2d 125
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(1993). Accordingly, we reverse the decision of the
Adm ni strative Law Judge and this claimis hereby denied and
di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Comm ssi oner

Conmmi ssi oner Turner dissents.

DISSENTING OPINION

The Majority is reversing an Adm nistrative Law
Judge’s finding that the clai mant sustained a conpensabl e
injury to her shoul der. For the reasons set out bel ow, I
respectfully dissent fromthe Majority’s Opinion.

The cl ai mant was enpl oyed by the respondent in one
of their departnment stores. On or about Decenber 3, 2003,
the claimant, who was the assistant manager at that tine,
was assisting two other enployees who were attenpting to

renove a | arge, heavy box containing store nerchandi se from
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a high shelf. One of the workers dropped the box and it
fell, striking the claimant on her right shoul der. One of
t he coworkers who was assisting in this operation testified
and corroborated the claimnt’s testinony.

The claimant stated that the blow fromthe falling
box caused consi derable pain in her shoulder and left a
mark. She testified further that she advised the store
manager of the incident and he stated that he would “take

care of it.” Another store enployee testified that |ater on
t he sane day, she discussed the incident with the store
manager who indicated his awareness of the accident.

The cl ai mant continued to work follow ng her
acci dent but continued to have problenms with her shoul der
and eventual | y sought nedical treatnment for her condition.
An MRl perforned on the clainmant’s shoul der on July 30,
2004, found that she had rotator cuff tears in three places,
as well an acromnion tilt which caused a rotator cuff

i mpi ngenent. The cl ai mant eventual | y underwent a surgi cal

repair of these conditions.
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The Adm nistrative Law Judge found that the
clai mant’ s shoul der ail nent was the result of being struck
by the falling box. Accordingly, he ordered the respondent
to pay for the claimant’s nedi cal treatnment, including her
surgery, and a period of tenporary disability (issues
relating to the clainmant’s permanent inpairnment were
reserved for future determ nation). The Majority is
reversing the Judge’ s determ nation based upon what they
find to be inconsistencies in the claimant’s testinony and
t he nedi cal records. However, in ny opinion, many of these
di screpancies are either illusory or are of no significance.
For exanple, the Majority notes that the first physician the
cl ai mant saw foll owi ng the Decenber 2003 acci dent was Dr.
|| sa Sanchez on June 4, 2004. They al so quote a portion of
the claimant’s testinony in which she testified that she
told Dr. Sanchez about being hit by the falling box. The
Majority questioned the claimant’s credibility based upon
their finding that the nmedical evidence does not reflect
that the claimant advised Dr. Sanchez about the Decenber

2003 accident. While this is technically true, it should be
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noted that the nedical records do not contain any narrative
reports fromDr. Sanchez regarding the office visit of
June 4, 2004. The only evidence that relates to this office
visit is a billing statenent from Dr. Sanchez’s office
i ndicating that the claimant was billed $120.00 for the
office visit and a bone scan was schedul ed. The stat enent
al so contains various diagnosis codes, sone of which relate
to shoul der injuries. Since the record in question is a
billing statement, it is not surprising that it does not
contain any narrative information as to what the clai mant
did or did not tell Dr. Sanchez. Wiile it certainly would
have been hel pful had a progress note or other narrative
statenent been placed in the record regarding this office
visit, it is not fair to question the claimant’s credibility
because it was not. The billing statenment is sinply not
sufficient evidence to determ ne what the clainmant did or
did not tell Dr. Sanchez.

Li kew se, the Majority quotes sone of the cross-
exam nation of what the claimnt said she told Dr. Quy

L’ Heureux, a West Menphis orthopedist, and Dr. Arsan
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Manugi an, the doctor who perfornmed the claimant’s shoul der
surgery. In the quoted testinony, the clainmnt states that
she had advi sed Dr. Manugi an about past shoul der probl ens
but had not told Dr. L’ Heureux about sone of the problens,
specifically an injury to her armwhen she was 10 years old
(at the time of the hearing, the claimant was 60 years of
age) .

My review of the medical records suggest that the
cl ai mant apparently did advise Dr. L’ Heureux regardi ng her
past nedical history but did not fully advise Dr. Manugi an.
However, | fail to see the significance of this discrepancy.
The cl ai mant saw a variety of doctors about her shoul der
probl ens, and | do not see any great significance that she
may have had troubl e renenbering exactly what she had told
each of her doctors. Further, at the tine the clai mant was
receiving treatnment fromeach of these physicians, she was
not pursuing a workers’ conpensation clai mand was havi ng
her medi cal expenses paid by her health insurance. Also,
since neither doctor was asked to render an opinion as to

the etiology of the claimnt’s shoul der problem | fail to
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see any great significance as to what history they were
gi ven by the cl ai mant.

The Majority concludes their Opinion by stating
that the record | acks sufficient evidence for the clai mant
to prove her torn rotator cuff was related to her accident
on Decenber 3, 2003. However, | find that this conclusion is
contradicted by the testinony of the claimnt, the
corroborating wtnesses, and the medical records. As
i ndi cated above, the alleged discrepancies cited by the
Majority questioning the claimant’s credibility are, |
believe, of little significance. A so, while the claimnt
had suffered from sone shoul der problens prior to her
acci dent of Decenber 3, 2003, they were of a substantially
| ess severe nature than those that she eventually sought
treatment for in June 2004. Al so, even though the respondent
has controverted this case in its entirety, there does not
appear to be any real doubt that the claimnt was injured in
the incident with the falling box.

| note that the respondent’s question, in their

Appel I ate Brief, how the claimant could have suffered a torn
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rotator cuff as a result of being struck on the shoulder. In
this regard | refer to the MRI scan which indicated that the
clai mant was suffering froman acromnion tilt, which

i npi nged her rotator cuff. Rotator cuff inpingenent wll
result in chronic inflammati on which can cause tendons
within the rotator cuff to tear. See Medline Plus, Rotator

cuff tendinitis, <http://ww.nl mnih.gov/nmedlineplus/ency/

article/000438. ht > (| ast updated Aug. 3, 2004).

Since | find that the evidence devel oped at the
hearing in this case is nore than sufficient to neet the
claimant’ s burden of proof, | respectfully dissent fromthe

Majority’s Opinion denying this claim

SHELBY W TURNER, Conm ssi oner



