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Attorney at Law, Little Rock, Arkansas.
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Respondents No. 2 represented by the HONORABLE GARY
RODCGERS, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI N ON AND ORDER

Respondents No. 1 appeal an opinion and order
of the Adm nistrative Law Judge fil ed Septenber 21,
2005. In said order, the Adm nistrative Law Judge nade

the follow ng findings of fact and concl usi ons of | aw
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1.

Al'l stipulations agreed to by the
parties herein are accepted as fact;

Cl ai mant has proven by a preponderance
of the evidence that he sustained a
conpensabl e injury on Septenber 3, 2004;

Cl ai mant was an enpl oyee of C O aw,
Inc., at the time of his injury;

Cdaw, Inc., did not have workers’
conpensati on coverage as of Septenber 3,
2004, the date of the incident;

C-Caw, Inc. was an uninsured
subcontractor of Transplace Stuttgart,
I nc. ;

Transpl ace Stuttgart is the statutory
enpl oyer of claimant and is liable to

cl ai mant for benefits including past and
future nedical benefits and tenporary
total disability benefits for his
conpensabl e injury.

The issue of permanency is held in
abeyance;

Pursuant to Ark. Code Ann. 811-9-

402(b) (1), and the indemity agreenent
entered into between the parties, C
Claw, Inc., is hereby ordered to pay
Transpl ace Stuttgart, Inc., the ful
anount of any conpensation paid or
payable to or on behalf of the claimnt.

W have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Adm nistrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirned. Specifically,

we find froma preponderance of the evidence that the
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findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe Septenber 21, 2005
deci sion of the Adm nistrative Law Judge, i ncluding al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann.
§11-9- 809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 811-9-715 as anended
by Act 1281 of 2001. Conpare Ark. Code Ann. 811-9-715
(Repl. 1996) with Ark. Code Ann. §11-9-715 (Repl. 2002).
For prevailing on this appeal before the Ful
Comm ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anpunt of $500.00 in
accordance with Ark. Code Ann. 811-9-715(b) (Repl
2002) .

I T IS SO ORDERED.
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OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner

Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON

| must respectfully dissent fromthe
majority’s opinion finding in relevant part that the
cl ai mant was an enpl oyee of respondent No. 2 at the tine
of his injury, and that respondent No. 2 was an
uni nsured subcontractor of respondent No. 1. In
addition, the Adm nistrative Law Judge found t hat
respondent No. 1 is the statutory enpl oyer of the
claimant and is liable for any benefits to which he is
entitled, including past and future nedical benefits and
tenporary total disability benefits.

A carefully conducted de novo review of this
claimin its entirety reveals that the Adm nistrative
Law Judge erred in finding that respondent No. 1 is the
statutory enployer of the claimnt, and, therefore,
| iabl e for workers’ conpensation benefits paid or
payabl e on his behal f. The preponderance of the evidence
reveal s that respondent No. 1 was acting strictly as a

broker, not a prime contractor, on the date of the
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claimant’s injury. Therefore, respondent No. 1 has no
l[iability under Ark. Code Ann. 811-9-402(b)(1), and
decisions interpreting this statute. Further, the
preponderance of the evidence shows that the clai nant
was an enpl oyee of respondent No. 2, which was uninsured
at the time of the claimnt’s conpensable injury in
contravention to the provisions set forth in Ark. Code
Ann. §11-9-102(9)(A) & (E) and §11-9-102(11) (A).
Therefore, the decision of the Adm nistrative Law Judge
shoul d be reversed and respondent No. 2 should be held
singularly and solely liable for benefits paid or
payable to the claimant as a result of his conpensable
injury.

It is undisputed that the clainmant, a driver
for respondent No. 2, fell off of a conmpany owned truck
on Septenber 3, 2004, injuring his right leg. It is also
undi sputed that respondent No. 2 was uninsured at the
time of the claimant’s conpensable injury. Further, the
record shows that respondent No. 2 had entered into an
i ndemmity agreenment with respondent No. 1, which served
to “indemify and hold harm ess” respondent No. 1 from
any liability in the event that an enpl oyee of
respondent No. 2 was ever involved in a work rel ated

injury. This Indemity Agreenment further stated:
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As a requirenment to do business with

Transpl ace, all Service Providers

nmust abi de by the Worknmen’s

Conmpensation (“EC’) |aws as governed

by their applicable state.

In the event a service provider was not
required to carry workers’ conpensation coverage, that
provi der was required to sign the Indemity Agreenent.
The record shows that respondent No. 2 president,
Meredith Clawitter, signed said agreenment on Cctober 25,
2002.

It is readily apparent that the clai mant was
an enpl oyee of respondent No. 2 at the tinme of his
conpensabl e accident. As such, the claimnt’s work
activities were in no way governed by respondent No. 1.
The claimant testified that he received a weekly
paycheck from respondent No. 2, from which taxes were
wi thheld. In addition, respondent No. 2 provided the
claimant with a W2. Further, the claimant testified
t hat he understood that he was an enpl oyee of respondent
No. 2 and not of respondent No. 1. The cl ai mant stated
that he was furnished a truck by respondent No. 2 in
which to haul |oads, and that he received instructions
about these | oads fromrespondent No. 2's president, M.

Clawitter. The real issue, therefore, is whether

respondent No. 1 was a “prine contractor” with
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respondent No. 2 being a “subcontractor” pursuant to
Ark. Code Ann. 811-9-402(b)(1)which states:

Any contractor or the contractor’s

i nsurance carrier who shall becone
liable for the paynent of
conpensation on account of injury or
deat h of an enpl oyee of his or her
subcontractor may recover fromthe
subcontractor the anmount of the
conpensation paid or for which
l[iability is incurred.

Recent decisions by the Court of Appeals which
have hel ped define a statutory enployer pursuant to Ark.

Code Ann. 811-9-402(b)(1)include Garcia v. A&M Roofi ng,

Ark. App. __, ___ S.W3d __ (2005), and Riddell Flying

Service v. Callahan, Ark. App. __ , S W3

___(2005). In Garcia, the claimant, a roofer, was seriously
injured when he fell froma rooftop of a residential roofing
j ob. The cl aimant was working for his brother, Pablo Garci a,
who had been given the job by Jesse Garcia. The owner of

A&M Harold MIIls, contended that he, in essence, acted as
“a broker for honme owners whose sole purpose is to |ocate an
i ndependent contractor to performroofing work.” It was

undi sputed that M. MIls was in the business of selling
roofing materials, contracting roofing jobs, and paying for
the services of roofers to performthose contracts. Wth
regard to his role, M. MIls testified that he would

contract roofing jobs to independent contractors, who were
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required to sign an “Agreenent of |ndependent Labor
Contract” (Agreenent), with him Wereas this Agreenent
required A&GM t o pay i ndependent contractors a set anount per
roofing layer, it |likew se required i ndependent contractors
to provide their own tools, renpve and clean all debris from
the jobsite, pay all tax and social security contributions
for their enpl oyees, carry workers’ conpensation insurance
coverage or sign a waiver, carry liability insurance, and be
responsi bl e for danage to a custoner’s property. M. MIllIs
further testified that he had been unaware that Jesse
Garcia, who roofed for M. MIIls on a regular basis, had
“turned the job over” to Pablo Garcia, nor was he aware that
t he cl ai mant was working for Pablo Garcia. |d.

Jesse Garcia testified that he had contracted with
MIls (A&M to do the residential job on which the clai mant
was injured. Jesse Grcia further testified that he had
si gned the above described Agreenent with M. MIls “a | ong
time ago”. 1d. Jesse Garcia testified that M. MIls
normal Iy did not give himspecific instructions concerning
roofing jobs, nor what hours to work. Instead, M. MIIs
woul d tell Jesse Garcia where the jobs were | ocated, and he
woul d then go and do the job. M. MIls paid Jesse Grcia
every Saturday by the square for jobs performed during the

week.
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The Conmi ssion found that the clainmant’s enpl oyer,
Puebl o Garcia, was not a subcontractor of A&M Roofing, but
was in fact an independent contractor, and that A&M was
therefore not liable for benefits. The court reversed this
decision, finding that the claimant was an enpl oyee of an
uni nsured subcontractor of A&M who was ultimately |iable
for benefits as the prinme contractor. In its Opinion, the
court rejected A&M s argunent that under the Agreenent,
Jesse Garcia was an i ndependent contractor who, once he had
purchased a contract, exercised conplete control and was
conpletely responsible for that job until such tine as the
job was finished or assigned to soneone else. In rendering

its opinion, the court |ooked first to Hale v. Mansfield

Lbr. Co., 237 Ark. 854, 376 S.W2d 670 (1964). In that case,
M. Hale was injured while renoving tinber from governnent
land in performance of Mansfield s contract with the
governnent. There, the suprene court stated, “Even if it can
be said that Hal e was an i ndependent contractor, he was an

i ndependent subcontractor, and Mansfield would be liable to
hi s enpl oyees under the workers’ conpensation |laws.” Grci a,

supra; citing, Hale, supra. Looking then to Bailey v.

Si nmons, 6 Ark. App. 193, 639 S.W2d 526 (1982), the court
stated that before an i ndependent contractor could be found
to be a subcontractor, it nust first be established that the

one sought to be held liable as prime contractor was
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contractually obligated to a third person for the work being

performed by the i ndependent contractor. Garcia, supra;

citing, Bailey, supra. The Garcia court quoted the Bailey

court’s definition of a subcontractor as foll ows:

A subcontractor is one who enters into a
contract with a person for the

per f ormance of work which anot her has

al ready contracted to perform 1In other
wor ds, subcontracting is nmerely “farm ng
out” to others all or part of work
contracted to be perforned by the
original contractor.

Garcia, supra; citing, Bailey, supra.

The Garcia court found that by M. MIIs having
“secured” the job on which the claimnt was injured,
contracting the job to Jesse Garcia, and paying Jesse @rcia
for the work perforned established, A&M was contractually
obligated to a third person (the homeowner) for the work
performed. Therefore, the court found that Jesse Garcia was
a subcontractor of A&M who was the prinme contractor.

That Jesse and Pabl o may have been

i ndependent contractors for A&M did not

preclude their al so being subcontractors

of A&M for purposes of Ark. Code Ann.

811-9-402.

The court ultimately found A&M statutorily |iable
pursuant to Ark. Code Ann. 811-9-402(a), which states:

Where a subcontractor fails to secure

conpensation required by the Wrkers’

Conmpensation Act, the prinme contractor
shall be liable for conpensation of the
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enpl oyees of the subcontractor. Ark.

Code Ann. 811-9-402(a)(Repl. 2002).

To rely solely on the court’s decision in Grcia,
supra, in making a determnation in the present claimis to

ignore the court’s holding in Riddell Flying Service, supra.

In that case, the sole dispute was over the party

responsi ble for M. Callahan’s injuries. The appel | ant

enpl oyer, Riddell, was in the business of providing crop

dusting services and selling new and used airplanes. Riddel

successfully bid a contract with the Arkansas Forestry

Comm ssion (AFC), which was partially funded by FEMA. Under

t he provisions of that contract, Riddell was to provide

three planes and three pilots to render forest fire

preventative services. One of the pilots, M. Callahan,

crashed his plan while performng said services, causing him

serious bodily injury. The Comm ssion ultimately found that

M. Callahan was an enpl oyee of Riddell, rather than an

I ndependent contractor. In addition, the Comm ssion found

that the AFC was not a prine contractor, such that only

Ri ddel | was |iable for workers’ conpensation benefits.

Ri ddel | was uninsured at the tinme of M. Callahan’s injury.
The court affirnmed the Conm ssion’s ruling,

finding that the AFC was not the prime contractor over

Ri ddel | pursuant to Ark. Code Ann. 811-9-402, primarily

because the AFC was not obligated to a third party for
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Ri ddel | ' s proper conpletion of the state contract. Wth
regard thereto, the R ddell court stated “The Comi ssion
found that Riddell was a contractor to AFC, but AFC was a

contractor to no one.” Upon reciting the definition of a

subcontractor as set forth in Bailey, supra, the Riddel

court concluded as foll ows:

In the present appeal, the Commi ssion
reviewed the status of the relationship
bet ween Ri ddel|l and AFC. The Commi ssion
agreed that there was sonme contro
exerted by AFC over Riddell, which was
expected given the state contract
between the two. In exam ning the

rel ati onshi p between AFC and the federal
governnent, the Conm ssion noted that
AFC was awarded federal grant nonies to
reduce the increased fire hazard created
by the ice stornms of 1994. The federal
pl an, supported by the grant funds

requi red cooperation between the state
and federal governnments to neet the
objective of abating wildfires. This is
borne out in the plan’s stated goal[s]
C. However, there was no evi dence
that a contractual obligation existed in
t he manner of how AFC net those goals
and AFC was thus found to be a
contractor to no one. The status of a
prime contractor presupposes work to be
done for third party. Nucor Hol ding
Corp. v. Rinkines, 326 Ark. 217, 931
S.W2d 426 (1996).

Respondent No. 1 currently contends that a prinme
contractor/subcontractor relationship did not exist between
itself and respondent No. 2, and that respondent No. 1 is
not liable for paynent of benefits under Ark. Code Ann.

811-9-402(b)(1). The record reveals that respondent No. 1 is
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licensed by the United Sates Departnent of Transportation,
Federal Motor Carrier Safety Adm nistration, as a “broker,
arranging for transportation of freight (except household
goods) by nmotor vehicle”. According to 49 USCS

8§13102(2) (2005), a broker is defined as foll ows:

Broker. The term “broker” neans a
person, other than a notor carrier or an
enpl oyee or agent of a notor carrier
(enphasi s added), that as a principal or
agent, sells, offers for sale,
negotiates for, or holds itself out by
solicitation, advertisenent, or

ot herwi se as selling, providing, or
arranging for, transportation by notor
carrier for conpensation.

Pursuant to 49 USCS 813904, a broker may provide
transportation itself only if it has also been registered to
provi de transportation as a notor carrier. Further, a
“carrier” is defined under 49 USCS 813102(3) as a “notor
carrier, water carrier, and a freight forwarder”, with a
“notor carrier” being nore specifically defined under 131.12
as “a person providing notor vehicle transportation for
conpensation”.

Panel a Johnston, director of |legal and risk
services for Transplace Texas, LP, testified at the hearing.
Ms. Johnston expl ained that Transplace Stuttgart is owned by
a general partnership that is, in turn, owned by Transpl ace
Texas, LP. Ms. Johnston stated that her tinme is billed out

to Transplace Stuttgart and to others. She further stated
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that Transplace Stuttgart was not at the tine of the
claimant’s accident, nor has it ever been, licensed or
aut hori zed by the Departnent of Transportation as a carrier.
Ms. Johnston further testified that respondent No. 1 acts as
a broker for over 3,000 carriers nationw de. Ms. Johnston's
testimony was corroborated by Curtis Siens, who is a
di spatcher for Transplace Stuttgart.

M. Cawitter, who is the president of respondent
No. 2, testified that respondent No. 2 is registered as a
Sub Chapter-S corporation with the Arkansas Secretary of
State. He further testified that respondent No. 2, is
Iicensed by the Departnent of Transportation as a carrier.
M. Clawitter agreed that he is, and at all relevant tines
has been, the primary decision naker for respondent No. 2.
As such, M. Cawitter determ nes how many trucks to
pur chase, who is hired, how rmuch enpl oyees are paid, which
| oad agreenents are accepted, and the order in which | oads
are hauled. In addition, M. Cawtter testified that
respondent No. 2 pays for the tags, titles, fuel, and
mai nt enance of each conpany owned truck. M. Cawtter
stated that at the tine of the claimant’s conpensabl e
injury, he was under the sincere belief that he was not
required to have workers’ conpensation coverage, in that he
did not consider hinself to be an enpl oyee of the

corporation. Wth regard to this, M. Cawtter testified:
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Q Are you thinking that since you were
t he owner of the corporation, that
doesn’t make you an enpl oyee?
A. Yes, sir.

Q You were a sub-chapter S corporation
weren’'t you?

A. Yes, sir.
Q So even though you didn’'t draw a

sal ary, any noney that the conpany nade

was taxed to you individually, wasn't
it?

A. Not to me, it’s to the corporation,
because it was an individual.

Q Wio owns the stock in the
cor poration?

A. | do.
Q Al of it?

A. Yes, sir.

The determ native factor in ascertaining the
requi site nunber of enployees is whether three persons are

regularly enployed in the sane business. Stewart v. Cosby-

Par sons Quarter Horse Ranch, 269 Ark. 866, S.W2d 590

(Ct. App. 1980). The question of whether the enpl oyer has
t he m ni mum nunber of enpl oyees in order to subject that
enpl oyer to the requirenents of this chapter is a factual

determ nation for the Conm ssion. Muntain Valley Superette,

Inc. v. Bottorff, 4 Ark. App. 251, 629 S.W2d 320 (1982).

Mor eover, the word enpl oynent does not have reference al one
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to actual nanual or physical |abor, but to the whole period
of tinme or sphere of activities, regardl ess of whether the
enpl oyee is actually engaged in doing the thing he was

enpl oyed to do. Elm Springs Canning Co. v. Sullins, 207 Ark.

257, 180 S.W2d 113 (1994)(deci sion under prior |aw;
Wllianms v. Gfford-Hll & Co., 227 Ark. 330, 298 S.W2d 323

(1957). Finally, sharehol ders have been held to be

enpl oyees. Mountain Valley Superette, supra.

Al though M. Cawitter did not consider hinself an
enpl oyee of the corporation, he admtted that he, his son,
and the clai mant haul ed | oads for the conpany. M. Clawi tter
further testified that he generally assigned |oads first to
his son, then to the claimnt, and that he woul d take any
| oads that were called in while his son and the clai mant
were out on other loads. M. Cawitter stated that he was
physically unable to drive at the tinme of the claimant’s
injury due to recent shoul der surgery. However, the record,
nore particularly bills of |ading, indicate that
M. Caw tter haul ed nunmerous | oads fromJuly 1 through
Sept enber 3, 2004, which was the tine during which he
clainmed to be incapacitated. Although M. Caw tter
testified that respondent No. 1 was free to, and that it
actual ly had on occasion, contacted his enployees directly
regardi ng | oads to be haul ed, these sane records reflect

that M. Cawtter was the point of contact for every | oad
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that was haul ed during the above stated tinme. Therefore, the
facts reveal that M. Cawitter was under a statutory
obligation to provide workers’ conpensation coverage for the
enpl oyees of respondent No. 2 at the time of the claimant’s
conpensabl e i njury. Because, however, this issue is
currently not before the Full Conm ssion, M. Clawitter’s
m st aken belief concerning his obligation to provide such
coverage is nentioned only for the sake of clarification at
this tinme.

Wth regard to his contractual arrangenment wth
respondent No. 1, M. Clawitter admitted that respondent
No. 2 was under no contractual obligation to hau
exclusively for respondent No. 1. Rather, respondent No. 2
was free to deal with other brokers. However, M. Cawtter
admtted that he preferred an exclusive relationship with
respondent No. 1 because he believed he woul d receive
“better treatnment” by dealing with just one broker.
M. Cawitter’s testinony in this regard was | ater
corroborated by M. Siens.

Wth regard to conpensation, M. Cawitter stated
that respondent No. 2 was paid directly by respondent No. 1
for each load hauled. M. Caw tter explained the paynent
arrangenent in nore detail as foll ows:

They [ Transpl ace] get paid from |

bel i eve, from whoever they get the
product or whoever the customer is
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that’ s buying the product, and then they

pay nme for whatever the freight rate is

for the destination, and then they take

ei ght percent (8% of that fee or that

rate.

The testinony of M. Siens corroborated that of
M. Cawitter regarding rates and paynent. M. Siens
clarified that the freight rates were cal cul ated on tonnage,
with 8% being the standard brokerage fee charged by
respondent No. 1. This 8% brokerage fee is taken off of the
top of the billed anpbunt, with the bal ance being sent to the
carrier. During the hearing there was a great deal of
di scussi on about fuel surcharges. M. Clawitter testified
that fuel surcharges were paid to himby respondent No. 1.
Later, M. Sienms explained that these surcharges were set
and paid by the custoner for the sole benefit of the
carriers. Respondent No. 1 takes no percentage of these fuel
sur char ges.

M. Siens clarified that his role as a di spatcher
is strictly to act as a |iaison between the custoners and
carriers. Upon being contacted by a customer, M. Siens
contacts one of his various carriers to ascertai n whet her
they will take the |oad. Thereafter, it is the carrier’s
responsibility to follow through with transporting the | oad
to its designated destination. M. Siens stated that

respondent No. 1 is prohibited fromacting as a carrier and
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entering into arrangenents with customers to transport
| oads. As far as the load in question, which happened to be
a load of rice bran, M. Siens confirmed that respondent
No. 1 was under no contractual obligation with the custoner
to provide transportation for that load from Stuttgart to
Dumas on the day of the claimant’s accident. Moreover,
M. Siens agreed that nothing prohibits custonmers from
contacting carriers directly to transport a |load, or visa
versa. Finally, M. Siens agreed that respondent No. 2 is
not prohi bited from using other brokers.

In reviewing the status of the relationship
bet ween respondent No. 1 and respondent No. 2, there is no
evi dence that respondent No. 1 exercised control over any
part of respondent No. 2's operation at the tinme of the
clai mant’ s conpensabl e injury, or over the nethod in which
respondent No. 2 transported the particular load in
guestion. By definition, |icense, and conduct, respondent
No. 1 was acting strictly as a broker whose primary purpose
was to act as a liaison or “mddl eman” between custoner and
carrier on the date of the claimant’s injury. In this case,
respondent No. 2 clearly had not entered into a contract
wi th respondent No. 1 for the performance of work which
respondent No. 1 had already contracted to perform. (arcia,
supra. In fact, respondent No. 1 was prohibited by |law from

transporting |loads for custoners. Therefore respondent No. 1
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was prohibited from“perform ng” that which respondent No. 2
was obligated to do. 1d. Even if it could legally transport

| oads, respondent No. 1 did not own the necessary equi pnent
or have enpl oyees to transport | oads for customers. As

M. Siens stated, “I don’t nove the goods. ... Al | dois
br oker.”

Furthernore, the preponderance of the evidence
fails to denonstrate that a contractual obligation existed
in the manner of how respondent No. 1 net the goal of noving
goods for its custoners. In other words, the evidence fails
to support a finding that respondent No. 1 was contractually
obligated to a third-party, specifically Cereal By-Products,
to transport the load in question. As brought out in the
testimony of both Ms. Johnston and M. Siens, and even to
sone extent by the testinony of M. Cawtter, respondent
No. 1 sinply arranges for, or brokers the novenent of goods
for its custoners. \Wen a custonmer contacts respondent No. 1
wanting to buy a | oad of grain, respondent No. 1, by and
through its dispatchers such as M. Siens, contacts one of
the various carriers with which it routinely does business
in order to give that carrier an opportunity to accept the
load. If that particular carrier turns down the |oad, then
t he di spatcher contacts other carriers until it finds one to
nove the load. In this way, respondent No. 1 acts as a

m ddl enman bet ween custoners and carriers. However, as
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M. Siens testified, custoners are under no contractua
obligation to use respondent No. 1 for this brokering
service, nor are carriers. Either can contract directly with
the other for the novenment of goods. Respondent No. 1 does
require, however, that carriers enter into certain
contractual agreenments with them Said contracts are not,
however, contracts of exclusivity. Nor do these contracts
state particularities concerning the nethods to be used by
the carriers in transporting goods for customers. A review
of the “Truckl oad Motor Carriage Agreenent”, entered into
bet ween respondent No. 1 and respondent No. 2, denonstrates
that this Agreenent was constructed in conpliance with DOT
regul ations primarily for the protection of the custoners,
especially in the event that a | oad is sonehow danaged or
destroyed. For exanple, Article I, sections 1.2 and 1.3 of
this Agreenent state:

1.2. Engagenent of Services. BROKER

fromtinme to tine inits sole

di scretion, may tender cargo to

CONTRACTOR and arrange for the

transportation of shipnents by

CONTRACTOR during the termof this

Agreenment. CONTRACTOR will wutilize

CONTRACTOR' S not or vehi cl es, equi pnent,

| abor, drivers and other facilities for

the transportati on of cargo tendered by

BROKER and accepted by CONTRACTOR.

CONTRACTOR shal I not have any lien, and

hereby waives its right to any lien,

upon any cargo transported or stored by
CONTRACTOR pursuant to this agreenent.
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1.3. BROKER Acting as Agent of Custoner.
BRCOKER has entered into this Agreenent
for itself and is authorized to act as
an agent on the Custoner’s behalf in
connection with obtaining services from
CONTRACTOR her eunder until CONTRACTOR i s
notified in witing by BROKER to the
contrary. The Custoners are third party
beneficiaries of CONTRACTOR S
represent ati ons, covenants and
obligations contained in this Agreenent.
However, the Custoners shall not be
responsi ble or liable for the
representations, covenants and

obl i gati ons of BROKER stated in this

Agr eenent .

As opposed to M. MIIls actions in Garcia, supra,

respondent No. 1 was apparently not purposely trying to

ci rcunvent our workers’ conpensation |laws by entering into
this Agreenent, and thus avoid liability. Rather, this
Agreenment seens to support respondent No. 1's proposition
that it acts as a broker only, and as such, it is a

“contractor to no one”. R ddell, supra; citing Nucor Holding

Corp., supra. This is not to say, of course, that respondent

No. 1 should not require such contracts between itself and
those entities with which it does business. This sinply
denonstrates none other than good business practices on
respondent No. 1's part.

Based upon the above and foregoing, | find that
t he preponderance of the evidence denonstrates that
respondent No. 1 was not acting as a prine contractor for

respondent No. 2 at the tinme of the claimnt’s conpensabl e
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injury. Therefore, for all the reasons set forth herein, |

nmust respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



