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Claimant represented by the HONORABLE JAMES STANLEY,
Attorney at Law, North Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY DEMORY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed July 5, 2006.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

2. [1.]  The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

3. [2.]  That the employer/employee/carrier
relationship existed on November 4, 2003, and
at all relevant times.
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4. [3.]  That the claimant sustained a
compensable injury which arose out of and
during the course of her employment.

5. [4.]  That the claimant’s temporary total
disability rate is $60.00 per week.

6. [5.]  That the claimant was awarded a
change of physician in March of 2005, and that
her current authorized treating physician is
Dr. Julio Hochberg.

7. [6.]  That claimant’s healing period ended
on March 22, 2004, when she was released to
return to work without restrictions.

8. [7.]  That the preponderance of the
evidence demonstrates that claimant has failed
to prove that the permanent partial disability
rating of 10% is supported by objective
medical findings and that claimant is entitled
to permanent partial disability benefits as a
result of the permanent scars to her right
thigh and right arm.

9. [8.]  The claimant’s attorney is not
entitled to statutory attorney’s fees herein.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 
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Therefore we affirm and adopt the July 5, 2006

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

                               
OLAN W. REEVES, Chairman

                               
KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

          I must respectfully dissent from the

Majority’s decision denying the claimant an impairment

rating based on scarring from her admittedly compensable

burns.  On July 5, 2006, an Administrative Law Judge

issued a decision in which she denied the claimant

benefits in the form of a 10% impairment rating.  In

denying benefits, the Administrative Law Judge opined

that the claimant had not lost use of her arm or leg and

that the only residual problems related to her

compensable injury are numbness or pain, which are both

subjective in nature.  She further opined that the

impairment rating issued by Dr. Pledger does not conform
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to the AMA Guides to the Evaluation of Permanent

Impairment (4th ed. 1993), and that his ratings were

based only on subjective findings.  Finally, she opined

that the claimant’s only observable permanent condition

was scarring and that scarring is only compensable if

the claimant’s scars are to the face or head.  The

Majority now affirms and adopts the decision of the

Administrative Law Judge as their own. 

          After a de novo review of the record, I find I

must respectfully dissent from the opinion of the

Majority.  In my opinion, the Majority decision errs as

a matter of law by determining that an impairment for

scarring can only be given if it is to the face or head. 

I further find that the claimant is not seeking

disfigurement benefits, but is instead seeking an

impairment rating due to the loss of function of her

skin.  Finally, I find that the medical records reveal

that the claimant has suffered an impairment to her skin

as a direct result of the admittedly compensable injury,

and that the impairment rating assessed was based on

objective findings.  Accordingly, I would have reversed

the decision of the Administrative Law Judge and must

now respectfully dissent.

          The facts in the present case are largely

undisputed.  The claimant was injured when she was



Brown - F312262 5

performing work duties and fell into a hot bucket of oil

that had a temperature of approximately 385 degrees.  As

a result of this injury, the claimant now has scarring. 

The present claim is now a dispute over whether this

scarring has caused any impairment that would be ratable

pursuant to the Guides.

          Immediately after falling in the bucket of

oil, the claimant was taken to the burn unit at

Children’s Hospital.  The claimant was diagnosed with

second and third degree burns on her buttocks, her right

upper arm, and her left thigh.  She was further noted to

have partial thickness burns totaling 10.5%

          A note dated November 5, 2003, indicates the

second degree burns were to the claimant’s buttocks and

posterior thigh.  It indicated she also had a small area

of third degree burn to her right upper extremity.  She

was noted to have mild edema in her legs and in her

right upper arm and impaired sensations in all burned

areas.  The claimant was discharged from the hospital

but was given oxycodone and docusate and home health

arrangements to change her dressings.

          The claimant continued to receive care for her

wounds and was noted to have keloid scars and

hypertrophic scarring.  She was given special garments

to reduce the scarring.  She also continued to receive
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medicine in the form of topical agents, Benadryl for

itching, and pain medication.  During this treatment,

the claimant was noted not to have restricted range of

motion.

          A note from April 29, 2004, indicates all the

claimant’s wounds had healed.  She was noted to have

mild hypertrophy on her right posterior arm and right

medial thigh.  The note provides that other scars were

flat and maturing.  The note also indicates the claimant

had no limited range of motion.  The claimant was also

instructed she would need massage therapy for

desensitization.

          On July 27, 2004, the claimant was seen by Dr.

Earle Peeples.  Dr. Peeples indicated that the claimant

reported difficulty sitting in a cross leg or tailor

fashion position due to tightness of her scar on the

right medial thigh.  She also reported difficulty in

elevating her right arm.  He opined that pursuant to the

records forwarded by Children’s Hospital the claimant

had partial thickness burns to 10% of her body. 

Specifically, she had partial thickness burns to her

right calf, right medial thigh, left lateral ankle, left

posterior thigh, left and right buttock, right medial

proximal arm, and right chest wall.  The note provides, 
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          On examination she displays mild decrease of   
        overhead reach with the right upper extremity    
       due to burn scar tightness.  She has good         
  shoulder internal/external rotation.  She has          
 good hip range of motion, however, when she           
places her right hip in abducted/externally           
rotated position, her scar tends to furrow           
somewhat in the medial thigh consistent with           
its less pliable nature than the surrounding           
skin.  She has good pulses and does not           
display other musculoskeletal abnormalities. 

Dr. Peeples went on to indicate the claimant had

residual scarring which was most prominent in the right

medial thigh.  He further indicated that the claimant’s

scars had not had time to be pliable and that she would

be left with minimal difficulty and that her final

impairment would be rated at approximately one and a

half to two years after her injury.  Finally, he

indicated that the claimant could return to gainful

employment and that it would be appropriate to allow

additional time before assessing an impairment rating. 

Specifically he indicated, “Functional impairment will

be related to minimal limitation, if any, of the right

upper extremity, and of rotation of the right hip due to

burn scars as mentioned in the body of this report.”

          A doctor’s note dated May 24, 2005, indicates

that the claimant’s scars had completely healed.  It

also indicates, “They are flat.  There is minimal

contracture.  There is no deficit function and there

(sic) are not causing pain.”  
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          On October 10, 2005, Dr. Pledger treated the

claimant.  The claimant reported pain when she tried to

cross her legs and reported numbness in her upper right

extremity.  Dr. Pledger noted the claimant had  scars

due to burns on her upper right arm and thigh.  Finally,

he assessed the claimant with an impairment rating of

10%.  The portion of the report entitled “Clinical

Reasoning”, provides, “Burn (any degree) involving 10-

19% of body surface with third degree burn of less than

10% or unspecified amount.”

          On March 24, 2005, Dr. Julio Hochberg,

Professor of Surgery in the Plastic Surgery Division of

the University of Arkansas School for Medical Sciences

indicated that he evaluated the claimant’s scars.  He

opined,

          Starting with the more severe one, a scar that 
          measures a triangular shape of 17 x 13.5x 9 on 
          the right thigh posteriorly, medially.  When   
        she bends her knee she develops scar           
contracture which creates hypersensitivity to           
the area.  On the lower leg she has another           
scar without any symptamology that measures 6           
x 3 left thigh.  She has another one that           
measures 18 x 8 and the last 7 x 6.  Right           
buttock, she has an 18 x 8.  Left buttock is           
18 x 12 cm.  Right axilla is 5 x 3 cm scar.            
Right upper arm is 16 x 7.  Right elbow is 4 x           
3.  Besides the one on the right thigh, her           
remaining ones are without any symptamology,           
just a change in discoloration of the skin.

          There is no indication for surgery at present. 
          The scars are of a permanent nature.  They are 
          20% weaker than the normal skin.  She has to   
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        avoid bruising over the scar areas and use       
    extreme caution when around very hot surfaces.

          At the time of the hearing, the claimant

indicated that normal everyday activities caused pain to

her leg scar and caused the skin to “draw up.”  She said

that during cold weather her scars hurt.  She testified

that on occasion her right upper arm swells.  The

claimant indicated she still uses a mixture of

prescription and over-the-counter creams and pain

medications for treatment of her scars.

          The claimant said she has returned to work,

but that her scars on her thigh “draws up and burns and

stings.”  She said that cleaning solvents burn and

irritate her scars upon exposure.  She said they also

itch on a daily basis and that she can no longer cross

her legs.

          The Majority, by affirming and adopting the

decision of the Administrative Law Judge as their own

denies the claimant an impairment rating for her

scarring.  In making this finding, they opine that the

claimant’s injuries were scheduled in nature, and that

because the claimant did not lose use of her arm or leg,

she is not entitled to permanent disability benefits. 

Likewise, the Majority finds the claimant’s impairment

rating was allegedly based on subjective pain or
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numbness, and that there are no objective medical

findings to support an award of an impairment rating. 

Finally, they opine that the only way scarring could be

compensable is if the claimant’s scarring was to her

face or head, and that since such is not the case, she

should be denied benefits.  

          In my opinion, the Majority fails to consider

the claimant’s injury correctly.  The claimant in the

present case is not asking for benefits based on

disfigurement or an impairment rating solely based on

loss of movement with respect to the arms or legs. 

Rather she is asking for an impairment rating due to the

loss of function based on the impairment to her skin as

a result of the scarring due to being burned. 

          An award for permanent benefits on account of

a physical impairment must be "supported by objective

and measurable physical or mental findings."  Ark. Code

Ann. § 11-9-704(c)(1)(B) (Repl. 1996).  In turn,

"objective findings are those findings which cannot come

under the voluntary control of the patient."  Ark. Code

Ann. § 11-9-102(16)(a)(i) (Repl. 1996).  Finally,

"permanent benefits shall only be awarded upon a

determination that the compensable injury was the major

cause of the disability or impairment."  Ark. Code Ann.

§ 11-9-102(5)(F)(ii)(a) (Repl. 1996). "Major cause," of
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course, refers to "more than fifty percent (50%) of the

cause."  Ark. Code Ann. § 11-9-102(14)(A) (Repl. 1996).

          In this instance, the claimant sustained

admittedly compensable burns on over 10% of her body. 

As a result of the admittedly compensable injuries, she

now has residual scarring on her legs, buttocks, and

right arm.  The record indicates that this scarring has

resulted in increased sensitivity to the skin, lack of

pliability to the skin, itching, and decreased strength

of the scarred areas.  The claimant’s loss of function

has been noted by two physicians, Dr. Pledger and Dr.

Hochberg.  Each physician provided measurements of the

areas scarred prior to indicating their opinions

regarding the claimant’s loss of function.  

          The Majority argues that the claimant has no

loss of function to her arms or legs.  They further

indicate that because the claimant has not lost use of

her arms or legs, she has no impairment.  I disagree

with these assertions.  First, I note that the claimant

is not asking for an impairment based on loss of range

of motion.  Rather, it is clear that she is asking for

an impairment rating that is based on the loss of

function to her skin. 

          On October 10, 2005, Dr. Pledger assigned the

claimant with an impairment rating.  His report
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indicates, “Clinical Reasoning: 948.10 - Burn (any

degree - involving 10-19% of body surface with third

degree burn of less than 10% or unspecified amount.” 

When looking at the criteria contained in the Guides, it

is clear that he was assessing the claimant’s impairment

based on the claimant’s skin impairment.  Furthermore,

the Guides, indicate that the skin is ratable.  Table 2,

Class 2, indicates that a 10% to 24% rating is

appropriate when, “Signs and symptoms of skin disorder

are present or intermittently present; and There is

limitation in the performance of some of the activities

of daily living; and Intermittent to constant treatment

may be required.”  Clearly, in this instance, the

claimant’s scars were visible as they were capable of

being measured.  Likewise, they interfered with her

daily activities as they contracted and limited her

ability to move or to be exposed to extreme heat or

chemicals without sensitivity.  Finally, the claimant

testified that she was still undergoing care as she had

to use cream and pain medication that were only

available by prescription.  Furthermore, given the fact

that Dr. Pledger’s assessment of impairment is

consistent with the criteria set forth by Table 2, Class

2, in the Guides, I can only find that he assigned the

rating based on the loss of skin function.  
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          Furthermore, even if Dr. Pledger’s assignment

was solely based on range of motion (a finding which I

do not make), I find that the Commission would still be

able to assess the claimant with a rating pursuant to to

Table 2, Class 2. 

          As noted by the Court in Avaya v. Bryant, 82

Ark. App. 273, 105 S.W.3d 811 (2003), 

          The Commission is authorized to decide which   
        portions of the medical evidence to credit and   
        to translate this medical evidence into a        
   finding of permanent impairment using the AMA         
  Guides. Polk County v. Jones, 74 Ark. App.           
159, 47 S.W.3d 904 (2001). Thus, the           
Commission may assess its own impairment           
rating rather than rely solely on its           
determination of the validity of ratings           
assigned by physicians. Id.

Accordingly, even if one finds that Dr. Pledger based

the claimant’s rating on the loss of range of motion,

that does not prohibit the Commission from assessing the

claimant with a rating. 

          As noted by Dr. Hochberg, the claimant has

skin that is 20% weaker than the other skin on her body. 

This condition is directly related to the scars due to

her compensable injury.  Likewise, pursuant to Table 2

of the Guides, the claimant’s skin condition was

observable by the naked eye.  As noted in various

doctor’s notes, the claimant’s skin would contract and

would furrow.  Likewise, the claimant suffered from
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increased sensitivity and decreased strength in the area

of her burns.  She credibly testified that due to the

burns she could not cross her legs and had increased

sensitivity to her skin.  Clearly these were limitations

to the activities of daily living.  Finally, I note that

the claimant is still receiving care for her scarring,

indicating that she needs, at a minimum, intermittent

care.  Accordingly, her condition is clearly ratable

pursuant to Table 2.

          I also note that in the past this Commission

has, in fact, awarded benefits for skin disorders.  In

particular I note that in Dierzen v. Aert, Full

Commission Opinion, Claim No. E620630, Opinion filed

October 6, 1997, the Commission awarded an impairment

rating when the claimant developed a rash related to a

compensable injury.  The Commission noted that the

claimant’s condition was a chronic in nature and

indicated that it would require intermittent, or

constant treatment.  The Commission opined, 

          Based on these factors, we specifically find   
        that claimant possesses a Class 3 skin           
disorder as contemplated by the A.M.A.’s             
Guides to the Evaluation of Permanent           
Impairment, 4th ed., and that she has incurred           
a permanent anatomical impairment rating of           
30% to the whole body.

          Likewise, in the present case, the claimant

has, no doubt, sustained an injury that has resulted in
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a permanent nature.  Due to her injury, the claimant now

has itching, sensitivity of skin, contracture of skin,

and 20% loss of function of skin due to her burns. 

Accordingly, I find that she should be entitled to an

impairment rating that is in accordance with Table 2 of

the Guides.

          Next, I address the Majority’s argument that

the claimant’s impairment was given solely on her

objective reports of pain or numbness.  Clearly, the

Majority errs in this assertion.  There is no disputing

the existence of the claimant’s scars, which are the

reason for her impairment.  Furthermore, this scarring

is clearly not subjective in nature.  I specifically

note that on May 24, 2005, the claimant was noted to

have scars that had completely healed.  Despite the

claimant’s scars having healed completely, the note

indicated that, “They are flat.  There is minimal

contracture.”  Clearly this indicates that the

claimant’s scars were identifiable.  Furthermore, both

Dr. Pledger and Dr. Hochberg provided measurements of

the claimant’s burns, indicating that the existence of

the scar tissue was present and not under the voluntary

control of the claimant.  The claimant testified that

her skin “draws up” and that the note from Dr. Hochberg

specifically indicates that the claimant’s knee
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developed skin contracture when she bent her leg. 

Additionally, other medical reports indicate that the

claimant’s skin would “furrow” or contract when she

moved.  Certainly, the observance of scarring or the

contracture of one’s skin while bending is not something

one can control and is adequate proof of an objective

finding to award an impairment rating.  

          Likewise, I find that the impairment rating

provided by Dr. Pledger was not based on the claimant’s

subjective complaints.  Dr. Pledger specifically

indicated, “Burn (any degree) involving 10-19% of body

surface with third degree burn of less than 10%.”  He

further indicated the claimant had scar tissue

complications and that she had, a, “probable 10%

disability due to burns scars.”  Finally, he indicated,

“Clinical Reasoning: 948.10 - Burn (any degree)

involving 10-19% of body surface with third degree burn

of less than 10% or unspecified amount.” 

          Finally, and perhaps most convincing, is Dr.

Hochberg’s report providing the various measurements of

the claimant’s burns and locations.  The note goes on to

indicate, “The scars of a permanent nature. They are 20%

weaker than the normal skin.  She has to avoid brushing

over the scar areas and use extreme caution when around

very hot surfaces.”  Since Dr. Hochberg specifically
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indicated that it was the function of the skin that was

impaired by the claimant’s admittedly compensable

injury, I can only find that the claimant did in fact

suffer an impairment to her skin.  Furthermore, since

she was able to identify the scars and measure the

impairment of the skin while identifying that they

actually impair the function of the skin, I find that it

is evident that the claimant’s impairment rating is not

simply based on subjective complaints.  

          Accordingly, I must respectfully dissent. 

     ______________________________
SHELBY W. TURNER, Commissioner


