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Claimant represented by HONORABLE EDDIE WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by HONORABLE JAMES A. ARNOLD, III,
Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed November 7, 2005.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers' Compensation
Commission has jurisdiction of this
claim. 

2. In October and November of 2004, the
relationship of employee-employer-
carrier existed between the parties.



Brewton - F500051 -2-

 
3. The claimant is entitled to a weekly
compensation rate of $326.00 for
temporary total disability and $245.00
for permanent partial Disability. 

4. The claimant has failed to prove by a
preponderance of the evidence that he
sustained a compensable low back injury
while working for the respondent on or
about October 1, 2004. 

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq.  The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Turner dissents.

DISSENTING OPINION

I respectfully dissent from the Majority’s

decision affirming and adopting the Administrative Law

Judge’s November 7, 2005 opinion.  Based upon my de novo

review of this claim, in my opinion, Claimant has met his
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burden of proving he sustained a compensable injury while

working for the respondents.

The Claimant testified that he worked for the

respondent employer for approximately five years.  During

this time there he performed fairly physical work.  He

hauled dozers, backhoes, generators, excavators, booms, and

a few road graders.  Most of the equipment he handled

weighed from 100 to 150 pounds.  The Claimant testified that

although he had had some soreness and pain from time to time

before October of 2004, the symptoms that he experienced

after moving the boom on or about October 1, 2004 were

different.  Claimant’s symptoms after October of 2004

included not only the low back but also numbness of the

right leg with some pain in that extremity.

 Claimant testified that he had not taken any

medication or missed any work regarding his back for at

least four to five months prior to October of 2004 and he

had not had any leg problems prior to that date.



Brewton - F500051 -5-

Claimant’s deposition was taken on June 15, 2005. 

In that deposition Claimant explained in detail the incident

that led to his back symptoms.

Q. Okay.  Tell me how you hurt yourself
in October of 2004, if that’s when it
was.

A. Breaking down a 120 foot JOG boom.

Q. Okay, where did this happen?

A. At Immaculate Conception Church, the
catholic church downtown.

Q. Okay.  What were you doing?

A. I was breaking it down so I could
load it on my truck.

Q. Okay, I mean were you -

A. What you got to do to break it down,
it’s a 120 foot boom, goes 120 foot
[sic] in the air.  The wheels extent
[sic] on it and you’ve got to pull two
pins on the back and suck your wheels
in, and then push these wheels back
together and re-pin them.  You go around
the front and you’ve got a jack that
raises it up.  You raise it up on the
front and you pull the two pins and suck
your tires back in, and when you suck
them in your tires turn out like this. 
You get around them and push them back
in and you re-pin them.  Then you go
back to the back and the boom is real
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long, and right in the middle it breaks
so you can, it’ll be legal to haul on a
semi truck.  And it folds in the middle. 
And when it folds, I don’t know, I’d say
it weighs a thousand pounds or more, I
don’t know exactly what it weighs, but
anyway, you swing it around, you swing
it around and you fold it back up
against the boom over here on this side. 
And if you’re strong enough to hold it,
because you’re only by yourself, you’ve
got to hold it and get that pin back in
the hole right there.  Well, I had it
swung around, I’m a little bit on the, a
little bit, the parking lot wasn’t
exactly level.  I got it as level as we
could find on it, or I could find.  And
I swung it around and I was trying to
get that pin back in it and when I done
[sic] it the boom got away from me
because I’m back here towards the
knuckle trying to get the pin in there
and sort of knocked me down and swung
over me.  I grabbed a hold of it because
it was trying to swing back around and I
didn’t want it to hit the cars, and when
it did it yanked me down, and that’s
when I hurt my back.

Mr. Mike Gilbert, the assistant manager for the

respondent employer, testified that he knew that the

Claimant had moved the 120 boom but that the Claimant did

not report any injury on that day.
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Mr. Gilbert testified that Claimant told him and

some other co-employees that the back problems were caused

as a result of the Claimant catching a pig.

Craig Bowler a co-employee also testified that he

was present when the Claimant said that he was having back

problems because he had caught a pig.

Mr. Stan Green, respondent employer’s general

manager, testified that Claimant never told him anything

about catching a pig, nor did Claimant mention anything

about the boom causing his back problems.  Mr. Green

testified that he would consider Claimant to be a good

worker.

Claimant testified that he had already made plans

with Mr. Rick Stiles to go help pick up some pigs, and

although Claimant’s back was hurting as a result of the

incident with the boom he went ahead and traveled with

Mr. Stiles to retrieve the pigs after work on the day that

Claimant moved the boom.

Mr. Rick Stiles testified that he had known the

Claimant for five to six years and that Claimant met him



Brewton - F500051 -8-

after work to go pick up some pigs.  Mr. Stiles indicated

that Claimant complained of his back hurting on the way to

get the pigs.  Mr. Stiles further testified that Claimant

told him that he had hurt his back, but Claimant did not

specifically tell Mr. Stiles that he had hurt his back at

work.  According to Mr. Stiles the trip in question to pick

up the pigs happened on a Thursday or Friday.

The medical records show that Claimant was seen by

Dr. Harper on August 6, 2004.  There is no indication in

that report that Claimant was complaining of any kind of

back or leg pain.  However, when Claimant saw Dr. Harper on

October 14, 2004, he was complaining of back pain and that

note indicates that the back pain developed two weeks prior

to that date after the Claimant was stooping down.  The note

also indicates that the pain was different than usual - pain

going down leg.  The report also notes lumbar spasms.

Claimant testified that the onset of the low back

and leg pain noted in Dr. Harper’s October 14, 2004 report

occurred in connection with moving the boom on or about

October 1, 2004.
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Claimant was ultimately diagnosed as having a

herniated disc at L4-5.

The evidence indicates that the Claimant’s

symptoms worsened on or about October 1, 2004, and that

Claimant did in fact move a boom on or about October 1,

2004.  Claimant’s description of the activities involved in

moving the boom shows that the activities were sufficiently

physical to have been capable of causing injury to

Claimant’s back.  However, respondents assert that Claimant

actually injured his back catching a pig.

Mr. Rick Stiles, the person who was with Claimant

on the trip that was made for the purpose of catching the

pigs, testified that Claimant did not engage in any pig

catching activity on that date because Claimant was

complaining of back pain.  Mr. Stiles testified that the

trip took place on a Thursday or Friday and that Claimant

had not previously complained to him about back problems.

All of the people that claim that Claimant told

them he hurt his back catching a pig are still employees of

the respondent employer and therefore have an interest in
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not alienating their employer.  On the other hand,

Mr. Stiles has nothing to gain regarding the outcome of this

claim.

The general manager testified that he did not know

anything about the alleged pig catching incident and that

Claimant has never told him that he hurt his back while

catching a pig.  

In my opinion, the preponderance of the evidence

supports the fact that Claimant injured his back while

moving a 120 foot boom at work.  He testified that he told

co-workers that he had hurt his back on that day, but that

nothing was documented.  It denies reason for Claimant to

identify persons he had spoken to on that date if in fact he

did not speak with them.  Claimant describes in detail the

incident that led to the worsening of his back symptoms. 

Claimant has been diagnosed with a herniated disc at L4-5. 

In my opinion, Claimant is credible and has met his burden

of proving a compensable injury with the course and scope of

his employment.
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For the foregoing reason, I respectfully dissent

from the Majority’s decision.

     ______________________________
SHELBY W. TURNER, Commissioner


