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ST. BERNARD S MEDI CAL CENTER,
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Upon review before the FULL COW SSI ON, Little Rock, Pul ask
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Cl ai mant represented by HONORABLE KRI STOFER E. RI CHARDSQON,
Attorney at Law, Jonesboro, Arkansas.

Respondent No. 1 represented by HONORABLE BETTY J. DEMCORY,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE DAVI D PAKE
Attorney at Law, Little Rock, Arkansas.

Respondent No. 3 represented by HONORABLE JUDY RUDD
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

CPI Nl ON AND ORDER

Respondent No. 1 and Respondent No. 2 appeal a
decision of the Admi nistrative Law Judge filed on May 31,
2005, and an Anmended decision of the Admi nistrative Law

Judge filed June 6, 2005. Mre specifically, respondent
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No. 1 appeals that portion of the Adm nistrative Law Judge’s
opinion finding that the claimant has proven by a
preponderance of the evidence that she is entitled to
tenporary total disability benefits, for which it is |iable.
Respondent No. 2, the Second Injury Fund, appeals that
portion of the Admi nistrative Law Judge’s opinion finding
that the clai mant has proven, by a preponderance of the

evi dence, that she is permanently and totally disabled as a
result of her conpensable back injury of March 12, 2002, and
that this incident constitutes the major cause of her
functional disability. Rather, the Second Injury Fund
contends that the claimant has failed to prove by a
preponderance of the evidence that she is totally and
permanent |y disabled. In addition, the Second Injury Fund
contends that the claimant’s conpensable injury of March 12,
2002, does not constitute the major cause of her functional
disability, and that she is, therefore, not entitled to any
amount of functional disability benefits based thereupon.
Finally, the Second Injury Fund contends that the claimant’s

failure to cooperate in vocational rehabilitation and/or job
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pl acement efforts elimnates her fromentitlenent to
functional disability benefits, and, that the Second Injury
Fund is not liable for the claimant’s functional disability
under the facts of this case. Respondent No. 3, the Death
And Permanent Total Disability Trust Fund, does not appeal.
Qur carefully conducted de novo review of this
claimin its entirety reveals that the clainmant has failed
to prove by a preponderance of the evidence that she is
permanently and totally disabled as a result of her
conpensabl e injury of March 12, 2002. Moreover, the record
reveals that the claimant has failed to nmeet her burden of
proving that she is entitled to additional tenporary total
disability benefits as awarded. Further, although the record
denonstrates that the claimnt’s conpensabl e injury of
March of 2002, resulted in a degree of pernmanent parti al
physical inmpairnment, the clainmant has failed to establish
that this injury is the major cause of any permanent
functional disability which she currently clainms. Mreover,
the claimant has failed to prove by a preponderance of the

evidence that she is entitled to functional disability
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benefits due to her failure to cooperate in rehabilitation
and/ or job placenent efforts. Therefore, the decision of the
Adm ni strative Law Judge should be reversed in its entirety.

During the hearing of March 3, 2005, it was
stipulated that the claimant sustained a conpensable injury
to her back on June 12, 2000, while enployed with the
respondent enpl oyer which resulted in a 10% per nanent
physi cal inpairment to the body as a whole. It was further
stipulated that the claimant suffered a subsequent back
injury on March 12, 2002, which resulted in a 7% per manent
physical inmpairnment to the body as a whole. The claimant’s
conpensation rates were also stipulated to by the parties.

The record reveals that the two aforenenti oned
injuries were the | ast of several sustained by the clainant
over a period spanning a decade. Essentially, the chronol ogy
of the claimant’s prior back injuries and ensuing treatnent
is as follows.

First, the claimant, a registered nurse, allegedly
injured her back on July 13, 1992, while lifting a patient.

Di agnostic studi es conducted in August of 1992, reveal ed
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that the claimant had a small paracentral disc herniation at
L4-L5 along the lateral recess with stenosis bilaterally,
and a smal| broad-based herniation at L5-S1 on the |eft. The
claimant was taken off work for six weeks, and referred to
physi cal therapy. On Cctober 22, 1992, the claimant’s
treating physician, Dr. Kenneth Tonynon, restricted the
claimant to light duty and instructed her to avoid any heavy
[ifting. The cl ai mant was not considered to be a candidate
for surgery at that tine.

On March 19, 1993, a report from St. Bernard' s
Medi cal Center reflects that the clai mant had been
participating in her physical therapy with “good results”,
and had returned to work within her restrictions. She still
conpl ai ned, however, of intermttent right |unbar pain and
occasional sharp pains into her |lower extremties with
i ncreased activities. The claimant was referred for
addi ti onal physical therapy, home stretching exercises, and
“backschool ”. The record is devoid of nedical evidence
showi ng that the claimant received further treatnent for her

back after April 19, 1993, until Cctober 15, 1996.
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On Cctober 15, 1996, a |unbar spine CT showed a
br oad- based bul ge conpressing the thecal sac at L3-L4. This
study al so confirned the previously diagnosed paracentr al
herni ated disc at L4-L5, and the broad based bul ge L5-S1,
which slightly flattened the S1 nerve root. OQtherw se, this
study showed no significant changes in the clainmant’s |unbar
spine as conpared to her previous CT scan of 1992.

In his report dated Decenber 12, 1996, Dr. Tonynon
expl ai ned that the claimant had reportedly injured herself
whi | e doing a dressing change on a patient. Dr. Tonynon
expl ai ned as foll ows:

She felt a pop in her right sacroiliac

region with progression into the

anterior thigh across to the anterior

tibial surface onto the top of the foot.

(Enphasi s added)

Based upon his exam nation and the results of the
recent CT scan, Dr. Tonynon suspected that the clai mant
suffered from*®“L3 radi cul opathy”. Therefore, Dr. Tonynon
took the claimant off work and ordered further testing. A

| umbar CT disc interspace exam conducted on Decenber 13,

1996, revealed normal findings, in that it showed no spinal
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canal and neurof oram na abnornmalities, and no disc
herni ations or significant bone spurs. Pursuant to these
findings, Dr. Tonynon continued the claimnt off work for
one week, placed the claimant back in physical therapy,
prescri bed her a TENS unit for her right sacroiliac region,
and recomrended t hat she use an OBJS Form | unbar support
cushion for all seated activities. Furthernore, upon her
return to work, Dr. Tonynon placed the clai mant on work
restrictions which consisted of no lifting, no “on call”
duty, and daytinme shifts only. A subsequent bone scan, which
was conducted on Decenber 30, 1996, returned with negative
findings. Although the claimant was reportedly “doing
better” as of her January 30, 1997, foll ow up appoi nt nent
with Dr. Tonynon, he excused the clainmant fromon-call duty
for an additional six weeks, and he encouraged her to
“really get back with exercises to strengthen her back”

On February 2, 1997, the claimant was seen by her
general practitioner, Dr. Donald Guinn, after she had been

involved in a notor vehicle accident a week earlier. At that
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time she reported pain in her shoulder, as well as having
frequent m grai ne headaches.

In June of 1997, the claimant reported to
Dr. @uinn that she had been experiencing pain over her right
sacroiliac region. However, the clainmant could not recall a
specific incident or injury that m ght have precipitated
this all eged new onset of pain. The clai mant conti nued under
the treatment of Dr. Guinn for the remainder of 1997 and
well into 1998 for other, unrelated health problens.

By the tine of her June and July 1998 appoi ntnents
with Dr. Guinn, the claimnt was reporting right flank pain
and she was anbulating with a cane. In Septenber of 1998,
the claimant returned to Dr. Guinn with conplaints of severe
left leg pain. An MRl conducted on Septenber 25, 1998,
denonstrated bulging in the claimant’s |unbar spine at L4-L5
on the right, and at L5-S1 on the left with disc materi al
abutting the S1 nerve root on the right. These findings were
consistent wwth the findings of the previously nentioned
di agnostic studies conducted in 1992 and 1996. The cl ai nant

was referred to Dr. Steve Swyden for further eval uation
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On Cctober 1, 1998, the claimnt presented to
Dr. Swyden with conplaints of |ow back pain radiating into
her left buttocks and lower left leg, pain in her left ankle
and little toe, and left thigh and calf pain. Dr. Swyden
assessed the claimant with sacroiliac joint pain, and
prescri bed her several nedications. In his initial narrative
report, Dr. Swyden stated that the claimant reported having
experienced back pain on Septenber 19, 1998, after working
with a patient and | eaning over a bed. Dr. Swyden added,
“She had no history of injury, but felt sore in the | ower
back after this incident.” Dr. Swyden restricted the
claimant fromlifting over five pounds, and fromcertain
activities such as stooping, crawling, clinbing, bending,
prol onged sitting or driving. By the time of her follow up
appoi ntment on Cctober 15, 1998, the clainmant reported to
Dr. Swyden that she had devel oped m d-back and left hip
pain. On Cctober 19, 1998, the claimant reported tingling in
her left |leg dowmn to her foot, and on Novenber 11, 1998, she
reported persistent md-back pain, which she attributed to

sitting all day while training on a | aptop conputer at work.
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In response to the claimant’s persistent and worseni ng
synptons, Dr. Swyden continued the claimnt on a
conservative course of treatnent, which included physica

t herapy. However, in a discharge report fromSt. Bernard's
Rehabilitation Services dated Novenber 12, 1998, the

clai mant’ s physical therapist wote that the claimant had
been di scharged fromtherapy due to non-conpliance. He
further wote:

Synpt ons have i nproved sone since

initial evaluation; however, progress

has been imted and this is due in part

to patient’s non-conpliance with pain

managenent techni que and HEP. Physi cal

t her api st has di scussed conpliance tw ce

with patient. Patient discontinued

physi cal therapy follow ng appoi nt nent

on 11/12/98.

On Decenber 12, 1998, Dr. Swyden di scharged the
claimant fromhis care, and referred her back to Dr. Tonynon
for evaluation. On the 18'" of Decenber, 1998, the clai mant
was conplaining of pain in her T-spine, for which she

requested an MRI. On Decenber 21, 1998, the claimant all eged

to Dr. Corey Dianond that she had been injured by her
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physi cal therapist. The claimant repeated this allegation to
Dr. Tonynon during her exam nation by himon March 30, 1999.
An MRl of the claimant’s thoracic spine taken on
April 2, 1999, revealed a disc protrusion wth inpingenent
on the nerve root at T6-T7. OQtherw se, this study was
unremar kable. As of her April 7, 1999, appointnment with
Dr. Tonynon, the claimant conplained of |eft anterior thigh
pai n extending into her knee, for which Dr. Tonynon coul d
find no plausible explanation. Dr. Tonynon referred the
clai mant for an eval uati on by pain managenent speciali st,
Dr. Mark Hackbarth. Further, seeing no surgical indications
fromher condition, Dr. Tonynon rel eased the clainmant from
routine followup care with him
Dr. Hackbarth exam ned the clai mant and pl aced her
on Decadron. The claimant returned to Dr. Guinn in May of
1999, who continued to treat her for unrelated health
conditions for the follow ng year. Then on May 4, 2000,
Dr. @uinn reported a “new problent, specifically, her
t horaci c spine. Suspecting that the claimant nay have a

thoracic fracture due to her reported synptons, which
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i ncluded pinching in the left hip/thigh region, cranping in
her left calf, burning and tingling in her left toes, and
| eft | ow back pain, he recomended that she may need a bone
scan.

The claimant received interimcare through the
Enpl oyee Wl Il ness Cinic at St. Bernards. Then on August 28,
2000, the clainmant presented to Dr. M chael Lack, for
conpl aints associated primarily with her right side. At that
time, the claimant reported to Dr. Lack that her right |eg
was occasionally giving way, and that she was experiencing
pain in her right thigh. X-rays of the claimant’s | unbar
spine showed mld narrowing at L5-S1 conpatible with mld
degenerative disc disease. By Septenber of 2000, the
cl ai mant was reportedly again using a cane with which to
anbul ate around her house, she conpl ai ned of left foot
nunbness, and she rated her pain as “10 out of 10".

An MRl of the claimant’s |unbar spine taken on
Sept enber 7, 2000, showed a chronic hard disc herniation at
L5-S1 on the left, with some conpression of the left Sl

nerve root, which was consistent with previous findings. On
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Septenber 12, 2000, Dr. Lack restricted the claimant to a
“sitting job only”, with a five pound lifting restriction,
and no stooping, bending, or crawling. Subsequently, a
t herapy discharge report from St. Bernard’s Rehabilitative
Servi ces dated Septenber 15, 2000, reveals that, although
the claimant’s physical therapy treatnent was apparently
hel pi ng, the claimant refused to reschedul e pendi ng
Dr. Tonynon’s approval
On Septenber 20, 2000, The claimant returned to
Dr. Tonynmon, who assessed her with a | eft sacroiliac strain
in addition to her herniated disc at L5-S1. Dr. Tonynon took
the claimant off work for six weeks, pending her return
appointnment. In the nmeantinme, the clainmant received a
steroid injection, which was reportedly not successful in
al l eviating her pain. On Novenber 9, 2000, Dr. Tonynon
issued the claimant a return to work slip with restrictions.
The claimant’s synptons did not subside, and on
January 25, 2001, she underwent a discectony at L5-S1 by
Dr. Tonynmon. Follow up reports fromthis procedure indicate

that it was unsuccessful in alleviating the claimnt’s
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pl ethora of synptons. An MRI O the claimnt’s |unbar spine
taken on April 16, 2001, reveal ed soft tissue density at the
L4-L5 and S1 |evels, consistent with scar tissue. O herw se,
the findings fromthis study were normal. The cl ai mant
underwent additional physical therapy, and she renmai ned off
work until July 4, 2001. However, she had not been rel eased
by Dr. Tonynon at that tinme to return to work.

On August 2, 2001, the clainmant was seen by pain
specialist, Dr. Calvin Savu, who strengthened her pain
nmedi cations to include a | ow dose of methadone. In spite of
i njections adm nistered by Dr. Savu, the claimant continued
to conplain to her treating physicians of her pre-surgery
synptonms. Seeing no “objective reason” to keep her from
wor ki ng, Dr. Tonynon did not take the claimnt off work.

As of her COctober 22, 2001, appointnent with
Dr. Terence P. Braden, 111, the claimant informed Dr. Braden
that she was experiencing | ow back and |left |lower extremty
pain, and that she had realized no inprovenent as a result
of her January 25, 2001, surgery. At that tinme, Dr. Braden

stated that the claimant’s | eft arm synptonatol ogy did not
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correlate with her area of described md-thoracic pain.
Indicating that “nultiple psychol ogi cal stresses” were
contributing to the claimant’s condition, Dr. Braden
recomended that she be seen by Dr. D xon of the Psychol ogy
Depart nment .

On Novenber 7, 2001, an MRl of the claimant’s
| umbar spine reveal ed post-operative changes, with no
recurrent bul ging disc or other abnormalities. A clinic note
dat ed Novenber 12, 2001, reveals that the clai mant di scussed
with Dr. Tonynon her alleged inability to return to work,
and the possibility of her seeking disability benefits.
Havi ng nothing further to offer the claimnt froma surgical
standpoint, Dr. Tonynon rel eased her fromhis care. On
January 24, 2002, Dr. Tonynon assessed the claimant with a
10% per manent partial inpairment rating to the body as a
whol e as a result of her June 2001 injury.

Sone 6 weeks later, on March 12, 2002, the
claimant allegedly re-injured her back while lifting a
patient. The clai mant was seen the follow ng day by

Dr. Lack, who diagnosed her with a |unbar sprain/strain. A
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clinic note fromthat exam nation reflects that the clai mant
coul d not renenber a specific tine or incident that caused
her alleged injury. Rather, the claimant infornmed Dr. Lack
that her pain had not been severe enough to seek i medi ate
nmedi cal attention, so she continued to work her shift. In
slight contradiction, later that day the claimant infornmed
staff at the Enployee Wl l ness Center that she had hurt
hersel f at around 6:00 p.m on the evening of March 12'"

but experienced no pain fromthe incident until she got into
her van to go hone after her shift had ended. Further,

Dr. Lack’s clinic note of March 14, 2002, reflects that,
“after she had sone rest”, the claimant renmenbered that her
pai n conmenced at around 9:00 p.m on the evening of

March 12, 2002. At any rate, suspecting that the incident

m ght have exacerbated her previous condition, Dr. Lack
continued the claimant on her previous restrictions and he
referred her for physical therapy. The claimant failed to
appear for six of her schedul ed PT sessions, despite the
fact that she had been accommobdated in her request that her

PT be transferred to a nearby Blytheville facility.
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On March 25, 2002, the clainmant presented to
Dr. GQuinn with pain into her right leg, and tingling in her
right heel. A lunbar CT conducted on March 26, 2002,
reveal ed degenerative di sc di sease and sonme post-operative
scaring, but nothing acute. On April 1, 2002, the clai mant
was exam ned by Dr. A Roy Tyrer, Jr., who in his report of
t hat exam nation opined that the claimant was suffering from
a lunbar strain superinposed on | unbar spondylosis with
recurring exacerbations of chronic lunbar pain. In addition,
Dr. Tyrer noted that the claimant was in a renote post-
operative status at L5 on the left, with failed back
syndronme. Dr. Tyrer took the claimant off work.
Subsequently, a lunmbar MRl conducted on April 4, 2002,
showed that the claimant’s condition was unchanged from her
previ ous MRl of Novenber 2001. In addition, an EMZ NCS st udy
conducted on April 8, 2002, showed normal findings regarding
the claimant’s right |ower extremties, wth abnornal
findings on the left consisting of Sl radiculopathy into the

left calf nmuscle with no evidence of nerve root entrapnent.
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In his clinic note dated April 15, 2002, Dr. Tyrer stated
the foll ow ng:

| MPRESSI ON:  Post - operative status at L5-
S1, left, with mnor residual left |leg
radi cul opat hy.

| have reassured this lady that | do not
think significant additional injury was
sustained on March 12, 2002, when she
hel ped nove a patient and noted

i ncreased back pain with sone associ ated
right leg pain. Her present

condition seens to be pl at eaued and
conparable to her prior post-operative
status before March 12 back strain.

see nothing to suggest that further
surgery is indicated or would likely be
beneficial and the patient is not at al
inclined to consider further surgery.

Si nce surgery was not being considered at that
time, Dr. Tyrer saw no need for a repeat nyel ogram Further,
Dr. Tyrer cut the clainmnt back to one Flexiril per day at
bedti me and he continued her on her current physical
restrictions. In addition, Dr. Tyrer stated that he saw “no
contradiction to her returning to light work |ike she was
doing prior to March 12, 2002", although he added that *“I

think presently she is giving sone consideration to not

returning to nursing”. Finally, Dr. Tyrer concurred with the
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claimant’ s previously assigned 10% physi cal i npairnment
rating, and he opined that she had reached maxi num nedi cal
i nprovenent from her March 12, 2002 injury.

The claimant returned to Dr. Tonynon on July 2,
2002. Suspecting that her right-sided herniation at L4-L5
was the root cause of the claimant’s sciatica, Dr. Tonynon
ordered that she be treated with a series of steroid
injections at that |evel, again under the direction of
Dr. Savu. Stating to Dr. Tonynon that the injections she
received fromDr. Savu “rmade her sore” and were of no
benefit, the claimant declined to return to Dr. Savu. As of
Decenber 10, 2002, the claimnt was reporting nore left |eg
pain then right leg pain. At that tine the claimant was on
“special leave” fromwork until February 25, 2003, per
Dr. @uinn, who continued to treat her for other problens
whi ch were unrel ated to her conpensable injury, including
depression, heart problens, and m grai nes. On January 15,
2003, Dr. Guinn opined that the claimant was physically
capabl e of participating in a functional capacity

eval uati on.
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Two years later, on January 12, 2005, Ms. Edie
Ni chol s perfornmed a vocational rehabilitation eval uation of
the claimant, which revealed that the claimnt is capable of
returning to work in a light to sedentary type position.
Ms. Nichols testified during the hearing of March 3, 2005,
t hat her |abor nmarket search conducted on the clainmant’s
behal f resulted in her finding several suitable enploynent
opportunities for the claimnt, including an opening for a
utilization review nurse. Ms. Nichols admtted that the
claimant told her that she “loved nursing”, but that she did
not feel she was physically capable of returning to it.
Further, Ms. Nichols stated that she stood ready to assi st
the claimant in a future effort to obtain suitable
enpl oyment. Finally, Ms. Nichols agreed that the clai mant
shoul d only pursue enploynent in the sedentary to |ight
cat egory.

It is undisputed that the claimant has sustained
sonme degree of permanent physical inpairnment as a result of
her multiple back injuries. As previously stated, it was

stipul ated that the clai mant sustained 10% permanent parti al
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physical inmpairnment as a result of her conpensable injury of
June 12, 2000. It was further stipulated that the clai mant
sustai ned 7% permanent partial physical inpairnent as a
result of her conpensable injury of March 12, 2002. Under
our Workers’ Conpensation |laws and cases interpreting that

| aw, an enpl oyee nmust prove by a preponderance of the

evi dence that she sustai ned sone degree of permanent

anatomi cal inpairment as a result of her conpensable injury
before she can show entitlenent to wage | oss benefits in
excess of her permanent physical inpairnment. Needham v.

Harvest Foods, 64 Ark. App. 141, 987 S.W2d 278, (1998);

Val -Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S. W3d

727 (2000). Moreover, if the enployee is totally
i ncapacitated fromearning a livelihood at that time, she is
entitled to conpensation for permanent and total disability.

See, Mnor v. Poinsett Lunber & Manufacturing Co., 235 Ark.

195, 357 S.W2d 504 (1962).
The Conmi ssion is charged with the duty of
determ ning disability based upon a consideration of nedical

evi dence and other matters affecting wage | oss, such as the
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claimant’ s age, education, and work experience. Enerson

El ectric v. Gaston, supra. In determ ning wage | oss
disability, the Conm ssion nay take into consideration the
wor ker’ s age, education, work experience, nedical evidence
and any other matters which may reasonably be expected to
affect the worker’s future earning power. Such other matters
are notivation, post-injury incone, credibility, denmeanor,

and a nultitude of other factors. dass v. Edens, 233 Ark

786, 346 S.W2d 685 (1961); City of Fayetteville v. Quess,

10 Ark. App. 313, 663 S.W2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990).
Certainly, a claimant’s lack of interest in pursuing
enpl oynent with her enployer and negative attitude in
| ooking for work are inpedinents to our full assessnent of
wage | oss.

Mor eover, so |ong as an enpl oyee, subsequent to
her injury, has returned to work, has obtained other
enpl oynment, or has a bona fide and reasonably obtainabl e
offer to be enployed at wages equal to or greater than her

average weekly wage at the tinme of the accident, she shal
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not be entitled to permanent partial disability benefits in
excess of the percentage of permanent physical inpairnent
establ i shed by a preponderance of the nedical testinony and
evi dence. Ark. Code Ann. 811-9-522(b)(2)(Repl. 2002). The
enpl oyer or its workers’ conpensation insurance carrier has
t he burden of proving the enpl oyee’s enpl oynent, or the
enpl oyee’ s recei pt of a bona fide offer to be enployed, at
wages equal to or greater than his average weekly wage at
the time of the accident. Ark. Code Ann. 811-9-522(c)(1).
The purpose and intent of this is to prohibit workers’
conpensation from becom ng a retirement supplenent. 1d. at
(f)(2).

The Conmmi ssion may use its own superior know edge
of industrial demands, limtations, and requirenents in
conjunction with the evidence to determ ne wage-| oss

disability. Aler v. Chanpion Parts Rebuilders, 5 Ark. App.

307, 635 S.W2d 276 (1982).
Finally, Ark. Code Ann. 811-9-
102(4) (F)(ii)(a)(Repl. 2002) provides that permanent

benefits shall be awarded only upon a determ nation that the
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conpensabl e injury was the najor cause of the disability or

i npai rment. “Maj or cause” is defined as nore than 50% of the
cause. Ark. Code Ann. § 11-9-102(14) (Repl. 2002). Further,
“disability” is defined as an “incapacity because of
conpensabl e injury to earn, in the same or any other

enpl oyment, the wages which the enpl oyee was receiving at
the tinme of the conpensable injury.” Ark. Code Ann. § 11-9-
102(8) (Supp. 1999). Considering the context in which the
ternms “pernmanent benefits” and “disability” are used in Ark.
Code Ann. 8 11-9-102(5)(F)(ii), the anmendnents of Act 796
clearly inpose a requirenment on a clai mant seeking
conpensation for a permanent decrease in earning capacity to
show t hat the conpensable injury was the major cause of any
decrease in earning capacity to obtain an award of pernanent

disability benefits. Farml and Ins. Co. v. Dubois, 54 Ark.

App. 141, 923 S.W 2d 883 (1996); MKinney v. Plastics

Research and Devel opnent, Full Conm ssion Opinion filed

Nov. 10, 2004 (E901881).
In the present claim although it is stipulated by

respondent No. 1 that the clai mant sustai ned permanent
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partial physical inpairnents due to her conpensable injuries
of June 2000, and March 2002, she has failed to prove by a
pr eponderance of the evidence that she is totally and
permanent |y disabled as a result of either of those
injuries, or as a result of those injuries conbined. The
record, which includes 380 pages of nedical records in
respondent No. 1's mnedical exhibit alone, is devoid of any
evi dence that the claimant is, or has been determ ned to be,
currently totally unable to work. On the contrary, the
record reveal s that, although the clai mant has been given
sonme permanent physical restrictions, none of her treating
physi ci ans have permanently restricted her fromreturning to
wor k or engaging in enploynent activities. For exanple, in
m d- April of 2002, Dr. Tyrer stated that he saw “no
contradiction to her returning to light work |ike she was
doing prior to March 12, 2002", although he added that “I
think presently she is giving sone consideration to not
returning to nursing”. For the claimnt to suggest to

Dr. Tyrer a nonth after her |ast conpensable injury that she

was considering not returning to the profession that she
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told Ms. Nichols she “loves”, weighs heavily against the
present proposition that the claimant is notivated to return
to enploynment, particularly in the nursing field wherein she
is nost skilled. Moreover, on May 30, 2002, sone two nonths
after her latest injury, the claimant indicated to Dr. Quinn
t hat she was seeking social security disability benefits at
that time. And, as previously nentioned, the claimant
indicated to Dr. Tonynon prior to her March 2002 conpensabl e
injury that she intended to seek social security disability
benefits. The claimant was finally awarded those benefits in
June of 2004.

Further, that the claimant was unable to return to
work is contrary to evidence contained within the record.
For exanple, in his clinic note dated Cctober 31, 2002,
which was 5 nonths after the claimant’s March 2002
conpensabl e injury, pain specialist, Dr. Savu stat ed:

In my opinion, the claimant will only

benefit froman active lifestyle with

necessary restrictions to prevent her

fromfurther injuring her back.

Nevert hel ess, activity has been proven

to be nore beneficial in the long run

for all patients in her situation. She
will be prohibited fromlifting weights
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over 20 pounds as well as from

repetitive twi sting, turning, and

bendi ng. If she encounters any

significant difficulties it would

probably signal the need for targeted

wor k- hardeni ng exercises. | do not see

any clear indication to recomend a

conplete rest for this patient at this

time. (Enphasis added)

As previously nmentioned, Dr. Tonynon indicated in
his report dated Decenber 10, 2002, that the clai mant
advi sed himthat she declined to see Dr. Savu for further
treatment. In addition, also as previously nentioned, the
claimant indicated to Dr. Tonynon that she was not planning
on returning to full tinme nursing. There is no evidence,
however, that Dr. Tonynon restricted the claimnt from
working at that tinme. Rather, the record reflects that
Dr. Tonynon noted that Dr. Guinn, who was sinultaneously
treating the claimant for irritable colon, heart problens,
m grai nes, and depression problens during that tinme, had
taken the claimant off work on “special |eave” until
February of 2003.

Based upon the claimant’s nultiple statenents to

her treating physicians throughout the course of her
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treatnment, even prior to her 2002 injury, it is apparent
that the claimant had decided well before the end of her
heal i ng period for her March 2002 injury, that she would not
return to nursing. This draws reasonable mnds to the

obvi ous concl usion that the claimant | acked a strong
notivation to return to work subsequent to her latest injury
wel | before she was fully recover ed.

The clai mant was 50 years old at the tine of her
hearing. As for her educational background, the clai mant
testified that she had conpleted a two year nursing program
in order to obtain her RN license, and that she keeps that
license current, which requires participating in continuing
education. The record shows that the clai mant has worked
primarily in the nursing field, and Ms. Nichols has
i ndi cated that the claimnt has many skills within that
realmthat would easily transfer to a sedentary type
position. Although Ms. Ni chols was uncertain whether any of
t he nursing positions about which she has contacted the
claimant pay as well as the position she held at the tine of

her | atest conpensable injury, the record reveals that the
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claimant took a part time nursing position w th another
facility prior to her having quit working altogether, which
actually paid nore per hour than her previous position with
t he respondent enpl oyer. This position, which was as a

nedi cati ons assessnent RN for Arkansas Met hodi st Hospital,
all onwed the clainmant to work as many hours as she wanted
whenever she wanted. However, the clainmant testified that
she could work at this job no nore than two ei ght hour
shifts per nonth due to her physical |imtations. The
claimant testified that she began her enploynment wth
Arkansas Methodist in April of 2003, and she quit the
foll ow ng January due to her alleged back pain.

According to the record, the respondent enpl oyer
of fered the claimant positions within her restrictions on
two separate occasions. Patient Care Manager for the
respondent enpl oyer, Ms. Zepha Mattiace, testified
concerning the first of these positions as foll ows:

Q At sone point in March of 2002, did

you receive a note fromDr. Lack

i ndi cating what [the claimnt’s] work
restrictions were?
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A. Yes, we did received (sic) a HR and
nmysel f as manager did receive the
restrictions frombDr. Lack.

Q D dyou offer a positions to Ms. Boyd
to cone back to work in 3East, under
those restrictions?

A. Yes, | did.

Stating further that she had conmunicated with the
claimant by letter concerning this position, Ms. Mattiace
testified....

Q GCkay. Wien you nmade this offer to
her, what kind of position were you
offering to her?

A. What we do is try to |ook at the

i ndi vidual restrictions to see what we
can offer them when they return. So,
when they return we sit down and go over
each duty that they are allowed to do
based on the restrictions.

Q Was she [the claimnt] going to cone
back as an RN in sone type of light duty
capacity?

A. Yes.

Q Wat would her pay, or rate of pay
be, or what did you contenpl ate her pay
to be back on when you sent her this
letter on March 28'", of 2002?
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A. It would be the sane that she had
prior to that.

Q And, | think you heard her testify
here today that it was twenty two
dol | ars and sone change, would that have
continued to be the rate of pay as of
March 28, 2002?

A. Yes.

Al t hough the claimant had originally indicated
that the first job offer paid only around $7.00 per hour,
she finally conceded that when she eventually accepted this
offer a year later, she received her same pre-injury pay.
The claimant testified that she worked in this first
nodi fied position for a total of 27 %% hours. In the
meanti me, on Novenber 21, 2002, the respondent had again
offered the claimant re-enploynent wthin her restrictions.
The cl ai mant agreed that she never responded to this second
of fer.

Then in April of 2003, the claimant accepted the
above described position with Arkansas Met hodi st Hospital.
In April of 2004, the clainmant stopped working altogether,

and the foll owi ng June began receiving social security
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disability benefits. The claimant admtted that she could
not have received SSI benefits had she continued wor ki ng.
Further, the claimant admtted that during her social
security disability hearing, in addition to her back pain
she cited m grai ne headaches, degenerative cervical disc

di sease, mtro val ve prol apse, hypertension, and

hypogl ycem a as anong t he medi cal reasons why she could no

| onger work. Finally, the claimant admtted that because she
now recei ves social security disability benefits, she has no
i ntentions of working.

The cl ai mant agreed that she failed to foll ow up
with any of the job opportunities that Ms. N chols found for
her. Her excuse for not following up with these job
opportunities was that they were full-tinme positions, and
that she is physically incapable of working full-tinme. Mre

specifically, the claimant testified, There’s no use to

apply if you can't do the work ... However, the clai mant
admtted that she plans to babysit her infant granddaughter
whi | e her daughter works full-tinme. The claimant further

admtted that she is capable of making the one hour drive to



Boyd - F010619 & F204234 - 33-

her nother’s home in Pocohantos, that she takes periodic
trips to Branson, and that she has been canpi ng since she
all egedly becane totally disabled to work. Anobng ot her

t hings, her current activities include daily visits with her
grandchildren who live “right across the street”, doing
househol d chores, and occasi onal grocery shoppi ng.

Based upon the above and foregoi ng, the clai nant
has failed to prove by a preponderance of the evidence that
she is permanently and totally disabled as a result of her
conpensabl e injury of March 2002. Aside from her own self-
serving declarations, there is sinply no objective nedical
proof presented in this claimthat substantiates that the
claimant is unable to work in a sedentary position.
Certainly, if the clainmant considers herself physically
capabl e of babysitting an infant forty hours per week, she
is capable of |ess demandi ng tasks as woul d be required of
her in a sedentary position. Mreover, the claimnt drives,
t akes vacations, does housework, and plays w th her
grandchildren on a daily basis. Surely, then, if she is

capabl e of perform ng these types of personal activities,
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the claimant is just as capable of performng simlar work
activities. Finally, based upon the clainmant’s age, |evel of
skills and abilities, and other factors, the record
denonstrates that the claimant is a good candidate to find
gai nful enpl oynent within her restrictions at the sane or
even hi gher wages than she earned at the tine of her March
2002 conpensable injury. This is clearly denonstrated by the
fact that after the claimnt’s conpensable injury of

March 2002, she not only received 2 bona fide offers by the
respondent enpl oyer for enploynment within her restrictions
at the same rate of pay, she actually accepted work within
her restrictions el sewhere for a higher rate of pay.

However, the claimant has expressed through her actions -
nore particularly by applying for social security disability
benefits during the tinme that she was still recovering from
her last injury, and by not accepting and/or follow ng up on
bona fide job offerings within her restrictions - that she
has no real motivation to return to work. That the clai mant

| acks notivation is reinforced by her statenents to severa

physi ci ans that she was considering not returning to
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nursi ng, but instead, planning on pursuing social security
di sability benefits.

As an issue in point, the Second Injury Fund
chal l enges the validity of the claimant’s 7% i npai r nent
rating, and thus her entitlenment to any functional
disability benefits. Mre specifically, the Fund charges
that the claimnt has failed to prove that her conpensabl e
injury of March 2002 resulted in pernmanent anatom cal
i mpai rment, and that she is therefore, not entitled to
functional disability benefits. The Fund asserts that by
stipulating that the respondents have accepted and paid a 7%
rating for the March 12, 2002, injury, the Fund was not
agreeing that this injury resulted in permanent parti al
physi cal inmpairment. Further, the Fund states that the
claimant’s injury of March 12, 2002, resulted in a strain or
soft tissue injury, which is not ratable. Al though the
Fund’ s argunent has nerit, respondents No. 1 have accepted
t hat the cl ai mant sustai ned 7% per manent physical inpairnment
as a result of her back strain of March 2002, and benefits

have been paid accordingly. Mreover, at the hearing on this
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matter, the Fund agreed with the stipulations set forth by
respondents No. 1 in their August 18, 2004, Pre-Hearing
Questionnaire, said stipulations being incorporated into the
record. A review of that questionnaire reveals that
respondents No. 1 stipulated to a 7% pernanent parti al
physical inmpairnment as a result of the claimant’s March 2002
injury. Therefore, for the purposes of this review, it
appears that the claimant’s 7% pernmanent partial physi cal
i mpai rment rating was stipulated by all of the parties.
However, for the above stated reasons, the
claimant has not only failed to prove by a preponderance of
the evidence that she is permanently and totally disabled as
a result of her conpensable injury, she has further failed
to prove that she is entitled to wage | oss benefits above
her anatom cal inpairnment. The clai mant, subsequent to her
injury, returned to work, obtained other enploynent, and was
of fered enpl oynent at wages equal to or greater than her
average weekly wage at the tinme of the accident. In
addi tion, the preponderance of the evidence reveals that the

cl ai mant unreasonably refused to cooperate in rehabilitation
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and/or job placenent efforts pursuant to Ark. Code Ann. 11-
9-505(b) (3). Based upon the above and foregoing, the
claimant is not entitled to permanent partial disability
benefits in excess of the percentage of permanent physical
i mpai rment established by a preponderance of the nedical
testi nony and evi dence.

Finally, respondents No. 1 appeal the
Adm ni strative Law Judge’s award of tenporary tota
disability benefits from March 13, 2002 through March 1,
2003. In order to be entitled to tenporary total disability
benefits, an injured worker nust prove that she renai ned
wi thin her healing period and was totally incapacitated to

earn wages. _Arkansas State Hi ghway Dept. v. Breshears, 272

Ark. 244, 613 S.W2d 582 (1982). Mbreover, persistence of
pain is not sufficient initself to extend the healing
period or to find that the claimant is totally incapacitated

to earn wages. Mad Butcher, Inc. v. Parker, 4 Ark. App. 124,

628 S.W2d 582 (1982). The parties stipulated that the
cl ai mant reached maxi mrum nedi cal inprovenent for her

conpensabl e injury of March 2002 on July 17, 2003. Cearly,
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therefore, the claimnt remained within her healing period
during that tinme for which she was awarded tenporary total
disability benefits by the Adm nistrative Law Judge.
However, the claimant has failed to prove that she was
totally incapacitated from earning wages during the tine in
guestion. In March of 2002, the clainmant suffered an
unschedul ed injury to her back in the formof a strain.
Thereafter, the claimant consistently contended that she was
physi cal |y unabl e to discharge enpl oynment duties. However,
the record, particularly the medical evidence, does not
support the claimant’s contentions. For exanple, on

March 14, 2002, Dr. Lack restricted the claimant to a
“sitting job only” with certain other restrictions, but he
did not restrict her fromworking altogether. Again on
March 25, 2002, Dr. @uinn took the claimnt off work for 10
days pending the outcome of a CT scan. Dr. Guinn inforned
the claimant that this test reveal ed sone post-surgica
scarring “with nothing acute”. On March 28, 2002, the
respondent enployer offered the claimant a position within

the restrictions inposed by Dr. Lack. A note fromDr. Tyrer
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dated April 1, 2002, reflects that he continued the clai mant
off work for two weeks because she was “undergoi ng back
studies [and] treatnent”. However, in his follow up report
of April 15, 2002, Dr. Tyrer stated that, based upon the

out cone of recent EMG and MRl studies and his physical

exam nation of the claimant, he saw “no contradiction” to
her returning to light duty like she was prior to her

March 12, 2002 injury. In addition, Dr. Tyrer opined that
the claimant had “pl at eaued” in regards to her conpensabl e
back strain of March 2002, and he pronounced her to be a
maxi mum nmedi cal inprovenent. In his assessnent of the
claimant on May 30, 2002, Dr. Guinn stated that the clai mant
was applying for social security disability, and that she
was using her diagnosis of mtro valve prol apse as part of
her “cause and concern about her heart disease.” Dr. Cuinn
further stated that her disability would be dependent on

Dr. Tonynon’s assessnent, which was schedul ed for July 2,
2002. As of that appointnent, Dr. Tonynon took the clai mant
of f work pending her next appointnment with himin 3-4 weeks.

The claimant’s next recorded visit with Dr. Tonynon was on



Boyd - F010619 & F204234 - 40-

Cct ober 29, 2002, sone three months after her | ast
appointnment. Dr. Tonynon continued the claimnt off work for
anot her 6 weeks follow ng that appointnent. However, on
Oct ober 31, 2002, Dr. Savu stated that the clai mant woul d
benefit froman active lifestyle, and he saw no “cl ear
i ndication to recomrend conplete rest” for the claimant at
that tinme. Dr. Savu placed the claimnt on a 20 pound
lifting restriction, but did not specifically restrict her
from wor ki ng

On Novenber 21, 2002, the respondent enpl oyer
again offered the claimant a suitable position within her
restrictions, to which the claimant failed to respond. In a
clinic note from Decenber of 2002, Dr. Tonynon noted that
the cl ai mant had been placed on “special |eave” until
February 25, 2003, per Dr. Quinn. However, the record
reveal s that the claimant was being treated during that tine
for other serious health conditions not related to her
conpensabl e back injury, and the record is unclear as to
whi ch of the claimant’s nedical conditions pronpted this

action by Dr. @uinn. Further, as of January 15, 2003,
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Dr. @uinn opined that the claimant was physically capabl e,
at least in ternms of her back condition, of undergoing an
FCE st udy.

Clearly, the claimant was considering not
returning to nursing, or to any other gainful enploynent,
when she applied for social security disability benefits in
May of 2002. And, with the exceptions of her brief stay in
the position provided to her by the respondent enployer, and
her subsequent position with Methodi st Hospital, she has not
returned to gainful enploynment. Further, now that she is
receiving social security disability inconme, she has
expressed that she does not intend to return to work.
Finally, the opinions of the claimant’s treating physicians
as to the claimant’s ability to return to work during that
time that she was awarded tenporary total disability
benefits are conflicting. More specifically, in April of
2002, Dr. Lack opined that the claimnt could work with
restrictions, in May of 2002 Dr. Tyrer saw no objective
nmedi cal reason why the claimant could not return to |ight

duty, and in Cctober of that year, Dr. Savu opined that the
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cl ai mant should remain physically active. Drs. Tonynon and
@ui nn, on the other hand, were generous in providing the
claimant with off work status due to her continuing
conplaints, and often while awaiting further diagnostic
studi es. These studi es, however, consistently reveal ed that
the claimant’s physical condition, at least in terns of her
back, had remai ned essentially unchanged since her surgery
of 2001.

The Conmm ssion has the authority to resolve
conflicting evidence and this extends to nedical testinony.

Foxx v. American Transp., 54 Ark. App. 115, 924 S.W2d 814

(1996). In this case, the opinions of Dr. Lack, Tyrer, and
Savu shoul d be given nore weight that the opinions of

Dr. Tonynmon and Guinn concerning the claimant’s ability to
work during the time in question. This is due, in part,
because Dr. @Quinn was also treating the clainmant for other
unrel ated health problens during that tine that were
obviously affecting her overall ability to function. Based
on the above and foregoing, we find that the claimant has

failed to prove by a preponderance of the evidence that she
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was totally incapacitated fromworking due to her
conpensabl e back injury of March 2002, during that tine for
whi ch she has been awarded additional tenporary total
disability benefits. Therefore, these benefits should be
deni ed.

Based upon the above and foregoi ng, the clai nant
has failed to prove that she is permanently and totally
di sabl ed, that she is entitled to wage | oss benefits above
her anatomi cal inpairnment rating, or that she is entitled to
additional tenporary total disability benefits. Accordingly,
the decision of the Adm nistrative Law Judge is hereby
reversed

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner
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Conmi ssi oner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

Based upon ny de novo review of the record, |

respectfully concur in part and dissent in part fromthe
Majority’s opinion reversing the Adm nistrative Law Judge’s
June 6, 2005 opinion. | respectfully dissent fromthe
Majority’s opinion finding that the claimant is not entitled
to the additional period of tenporary total disability

awar ded by the Adm nistrative Law Judge, and that she
refused to participate in a program of vocational training
or rehabilitation. Waile I concur with the Majority that the
cl ai mant has not established that she is permanently and
totally disabled as a result of her conpensable injury, it
is ny opinion that she is entitled to wage-loss disability
benefits in an anount equal to 70%to the body as a whol e.

The first issue is the claimant’s entitlement to

additional tenporary total disability benefits. The parties
stipulated that the claimnt had not reached the end of her
heal i ng period for her nost recent conpensable injury until

July 17, 2003. On two occasions prior to that date,
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St. Bernard's sent the claimant a letter offering her an
unspecified job. The first of these letters was dated

March 28, 2002, from Zephia Mattiace advi sing the clai mant
that she could return to work at a job within the
restrictions of Dr. Mchael Lack. A second letter from

Ms. Mattiace dated Novenber 21, 2002, also offered the
claimant a return to work, this tine stating the job would
be within the restrictions set out by Dr. Kenneth Tonynon.
However, at the tinme both of these letter were sent out, the
cl ai mant was being treated by other physicians besides

Drs. Lack and Tonynon for other conditions related to her
injury. Specifically, the claimnt was being seen by

Dr. Mchael Guinne and Dr. Calin Sadue. In a report dated
March 25, 2002, Dr. Guinne had taken the claimant of f work
entirely. Further, even though St. Bernard s second l|etter
stated that it was within the restrictions of Dr. Tonynon,
Dr. Tonynmon noted in a report dated Decenber 10, 2002, that
the claimant was off work per the instructions of Dr. QGuinne

until April 25, 2003.



Boyd - F010619 & F204234 - 46-

The respondent asserts that the claimnt is not
entitled to tenporary total disability benefits during the
di sputed period pursuant to Ark. Code Ann. 811-9-526. That
statute provides, in essence, that if an injured enpl oyee
refuses offered enploynent within his or her capacity, that
claimant is not entitled to any conpensation unl ess the
refusal is justified. In this case, it is ny opinion that
t he correspondence relied upon by the respondent does not
constitute a valid job offer and, even if it did, I do not
bel i eve that any such job woul d have been within the
claimant’ s capacity at the time the offer was made.

The correspondence from Ms. Mattiace does not
speci fy what job the clainmant was being offered or what the
duties of this unspecified job would be. Further, when
Ms. Mattiace testified at the hearing, she still was not
able to provide any definitive answer as to what job the
cl ai mant was being provided. Ms. Mattiace nmerely reiterated
t hat whatever the job would have been, it would be within
her doctor’s restrictions. In ny opinion, such a vague and

uncertain proposal is not a valid offer of enploynent.
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Not only did St. Bernard’s not offer the claimant
a particular job, it is not entirely clear what restrictions
the claimant was under at the tine these letters were sent.
Dr. @uinne had directed that the claimant remain off work a
few days prior to the date of the first letter sent out by
Ms. Mattiace. Likewi se, at the tine a second offer was made,
the claimant was still being seen by various doctors for
treatment of her conpensable injury and, as noted by
Dr. Tonynon, she was still off work through February 2003.
The claimant also testified that during this time period her
| egs were unsteady and she physically had to sit in a
recliner or another type of chair to keep her feet el evated
and she was hanpered by severe pain, stiffness, and general
| ack of nobility. GCbviously, the claimant woul d not have
been able to performa regular, full-time job with her
physical limtations.

Fol Il owi ng her work release in |ate February 2003,
the claimant returned to work for a short period of tinme
with St. Bernard's in a light-duty, secretarial-type

position. That action indicates that the clai mant was not
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mal i ngering and was willing to return to work as soon as she
was able. Unfortunately, she could not maintain her

enpl oynent with St. Bernard s because of her pain and ot her
physical limtations. Later, she returned to work for

anot her enployer in a full duty, but part-tinme position.

In my opinion, the Adm nistrative Law Judge’s
conclusion that the claimant was totally disabled and within
her healing period through March 1, 2003 is correct and
shoul d be affirmed. |, therefore, respectfully dissent from
the Majority’s opinion denying tenporary total disability
benefits.

The next issue is the anmount of the claimnt’s
permanent disability. The parties have stipulated that the
claimant’ s conpensable injuries resulted in pernmanent
physi cal inmpairnment in the amount of 10% and 7% to the body
as a whole. The claimant asserts that the effects of her
per manent i npairnent have rendered her permanently and
totally disabled. However, it is ny opinion that the

claimant has failed to established that her injuries



Boyd - F010619 & F204234 -49-

rendered her permanently and totally disabled, given her
educati onal background, training, and work experience.
During her enploynment with St. Bernard s, the
claimant was a registered nurse with an Associ ate Degree in
nursi ng. She had been enpl oyed continuously by St. Bernard’s
since 1989 as a nurse and had an incone in excess of $20.00
per hour. As the claimnt described her duties, it included
nmonitoring patients, evaluating their condition, and
occasional ly providing hands-on assi stance to patients when
necessary. These other duties required her to occasionally
[ift patients, as well as supervise nurses and nai ntain
patient charts and hospital records. Wiile this job required
occasional lifting and consi derabl e wal ki ng and st andi ng,
activities clearly beyond the claimant’s ability, many of
the duties and functions of a nurse in her position involved
clerical or nonitoring activities which were sedentary or
very light. The claimant testified in her trial that it
woul d be possible for a registered nurse to spend her entire

shift performng only the lighter tasks.
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However, | agree that it is unrealistic to assune
that a nurse in her position would be able to entirely avoid
the nore physical aspects of her job. Consequently, | agree
that it is not realistic to assune that the claimnt, who
has significant lifting restrictions and suffers from severe
pain, could return to this type of job. On the other hand,
it does appear that the claimant is still enployable in the
nursi ng profession. A functional capacity assessnment the
cl ai mant underwent found that she was able to work in the
light to sedentary category. | also note that Edie Nichols,
a vocational expert retained by the respondent, indicated a
nunmber of |ight or sedentary jobs which would be avail abl e
to the respondent using her nursing degree and background.

Li kewi se, St. Bernard' s indicated they would be willing to
provi de the claimant a job which would not require her to
engage in any activities outside her physical restrictions.
| also note that after her release by Dr. Quinne, the
claimant returned to work with St. Bernard s and anot her
hospital. The claimant testified that in April 2003, she

went to work at the Arkansas Methodi st Hospital, working
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part-tinme. However, this job had been simlar to the jobs
she held at St. Bernard’ s and she was unable to maintain a
full-time work schedule. Significantly, the clai mant
testified that the primary reason she stopped worki ng was
because of her pending Social Security claim

Wiile | believe that the claimant nay have a
degree of residual enployability, | do note that all of the
jobs highlighted for her by Ms. Mattiace, and the vocati onal
assessnment advised by Ms. Nichols, indicate that the
claimant’s wage rate would be significantly limted at the
type of jobs she still mght obtain. Al of the jobs
hi ghlighted by Ms. Mattiace or Ms. N chols are clerical-type
positions and invol ve nuch | ower pay rates than the cl ai mant
woul d be able to earn had she not suffered an on-the-job
injury. The testinony from M. Mattiace and the vocati onal
assessment from Ms. N chols suggest that the types of jobs
still available to her are in the range of $7.00 to $8. 00
per hour. In contrast, the claimant’s i ncone at
St. Bernard's and later at Arkansas Mt hodi st Hospital

suggest that her earning potential was in the range of
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$24.00 to $25.00 per hour. Since her loss of incone anmpbunts
to approximately 70% of her pre-injury potential, because of
the claimant’s job-rel ated permanent inpairnment, in ny
opi ni on, she has sustained a wage |oss disability in the
anount of 70%to the body as a whol e.

The remai ning issue i s whether Respondent No. 2,
Second I njury Fund, would be |iable for providing whatever
permanent disability benefits the claimant is entitled to as
a result of her wage-loss disability. Second Injury Fund
liability is set out in Ark. Code Ann. 811-9-525. That
section provides, anong other things, that the Fund w ||
provide a claimant any permanent disability benefits in
excess of those for anatonical inpairment under the

foll owi ng circunstances:

1. The clai mant suffered a conpensabl e
injury resulting in permanent
i mpai r ment ;

2. Prior to the conpensable injury the

cl ai mant had a preexisting
permanent partial disability or
i npai r ment ;

3. The current and preexisting
di sability or inpairment conbine to
produce a claimnt’s current
di sability status.
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In the present claim there has been little or no
evi dence presented as to how the inpairnents fromthe
clai mant’ s conpensabl e injuries conbine to cause her current
disability. Wile there is no doubt that the claimnt’s
injuries in 2000 and 2002 both resulted in separate
anatom cal inpairnment ratings, her actual physical
restrictions are essentially the sanme both before and after
her injury in 2002. In fact, the claimant’s restrictions
from 2000 shoul d have precluded a return to full-duty
enpl oynment with the respondent. That conclusion is evidenced
by the injury the claimant sustained in 2002 in which she
was engaging in simlar conduct that resulted in her 2000
injury. In short, it is my opinion, that the evidence
establishes that the claimant, following her injury in March
2000, had the same limtations and restrictions that she was
under follow ng her 2002 injury. Therefore, | find that
there is no conmbined effects of these two injuries and,
consequently, there is no liability on the part of the

Second I njury Fund.
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In summary, it is my conclusion that the clai mant
established that she is entitled to additional tenporary
total disability benefits from March 12, 2002 to March 1
2003. While it is my opinion that the claimant did not
establish that she is pernmanently and totally disabled, | do
find that she denonstrated that she has sustai ned wage-| oss
disability benefits in an anount equal to 70%to the body as
a whole. Lastly, since | amfinding that there is
insufficient evidence to establish that the conbined effects
of the claimant’s two injuries resulted in her current
disability status, | do not believe that there is any
liability on the part of Respondent No. 2, Second Injury
Fund.

For the foregoing reasons, | respectfully concur

in part and dissent in part fromthe Majority’ s opinion.

SHELBY W TURNER, Conmi ssi oner



