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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F211940

BOBBY BONDS,
EMPLOYEE CLAI MANT

LENNOX | NDUSTRI ES,
EMPLOYER RESPONDENT

LUVMBERMENS MUTUAL CASUALTY CO.,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED AUGJST 30, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JAMES W STANLEY, JR
Attorney at Law, North Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY J. DEMORY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and Adopted.
OPI Nl ON AND CORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge filed January 24, 2006. 1In said
order, the Adm nistrative Law Judge nade the follow ng
findings of fact and concl usions of |aw

1. The Workers’ Conpensati on Conmm ssion has
jurisdiction of this claimin which the
rel ati onshi p of enpl oyer-enpl oyee-carri er
exi sted anong the parties on Cctober 10,
2002 at which tine the claimant sustained a
conpensable injury to the body as a whol e at
a conpensation rate of $425.00. Medica
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expenses, tenporary total disability
benefits, and a 10% rating have been paid.

The cl ai mant has returned to work but
remai ns synptomatic with back and right |eg
pain. These synptonms have been consi stent
since the injury. Therefore, |I find the
claimant’ s conplaints of pain are related to
t he conpensable injury.

Dr. Hart has recommended a procedure that
has not yet been tried by the other
physi ci ans. The procedure is designed to
identify the source of the clainmant’s pain.
As Dr. Hart specializes in pain managenent,

I find that additional nedical treatnent
with Dr. Hart is reasonable and necessary in
relation to the conpensabl e injury.

Respondents are directed to pay Dr. Hart’s
nmedi cal expenses within thirty days of
recei pt pursuant to Rule 30.

Thi s claimhas been controverted and the
claimant’s counsel is entitled to the

maxi mum attorney’s fees to be paid in
accordance with A C. A 811-9-715, 811-9-801,
and WCC Rul e 10.

Pursuant to the Full Comm ssion decisions of
Col eman v. Holiday Inn, (Novenber 21,

1990) (D708577), and Chammess v. Superior

I ndustries, (March 5, 1992)(E019760), the
claimant’ s portion of the controverted
attorney’s fee is to be wthheld from and
pai d out of, indemity benefits, and
remtted by the respondent, directly to the
cl ai mant’ s attorney.

As a rem nder, Ark. Code Ann. 811-9-715 was
amended by Act 1281 of 2001, limting
attorney’ s fees on nedical benefits and
services for injuries after July 1, 2001.
The respondents are directed to pay the
court reporter’s fees and expenses
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associated with transcribing this hearing
within thirty days pursuant to Comn ssion
Rul e 20.

W have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings made by
the Adm nistrative Law Judge are correct and they are,

t herefore, adopted by the Full Comm ssion.

We therefore affirmthe January 24, 2006 deci sion
of the Adm nistrative Law Judge, including all findings of
fact and conclusions of |law therein, and adopt the opinion
as the decision of the Full Comm ssion on appeal.

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
decision in accordance with Ark. Code Ann. 811-9-809 (Repl
2002) .

Since the claimant’s injury occurred after July
1, 2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 811-9-715 as anended by Act
1281 of 2001. Conpare Ark. Code Ann. 811-9-715 (Repl. 1996)
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with Ark. Code Ann. 811-9-715 (Repl. 2002). For prevailing
on this appeal before the Full Commi ssion, clainmant's
attorney is hereby awarded an additional attorney's fee in
t he amount of $500.00 in accordance with Ark. Code Ann.
§11-9- 715(b) (Repl. 2002).

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority opinion
finding that the clai mant has proven by a preponderance of
the evidence that he is entitled to additional nedical
treatnent fromDr. Thomas Hart in the formof a di scogram
for injuries he sustained on Cctober 10, 2002.

A review of the procedural history of this claim
reveal s that pursuant to a prior Qpinion filed on March 26
2004, the claimant was awarded and received additional

tenporary total disability benefits. Subsequent to that
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hearing, the claimant was granted a change of physicians to
Dr. Hart. The respondent carrier paid the clainmant’s initia
visit with Dr. Hart, and controverted the claimant’s request
for additional nedical treatnent as recommended by Dr. Hart.

On Cctober 24, 2005, a hearing was held on the
I ssue of whether the claimant is entitled to additional
medi cal benefits under the direction of Dr. Hart. It was
stipulated at this hearing that the clai mant was enpl oyed by
Lennox I ndustries on Cctober 10, 2002, when he sustained a
conpensable injury, for which he was entitled to, and had
recei ved nedi cal benefits, tenporary total disability
benefits, and permanent partial disability benefits equal to
a 10% permanent physical inpairnment rating to the body as a
whol e.

Turning to the chronology of the claimant’s injury
and nedi cal treatnment, on Cctober 10, 2002, the clai mant
slipped and fell at work, injuring his | ower back. The
claimant was initially treated at Stuttgart Regional Medi cal
Center, then subsequently by Dr. WIIiam Bl ankenshi p at
Otho Arkansas. The clai mant was di agnosed with a herni ated
disc on the right at level L4-5. Dr. Blankenship referred
the claimant for a surgical evaluation to Dr. Scott

Schl esi nger, who saw himfor the first tinme on Decenber 12,
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2002. On January 8, 2003, the clai mant underwent a
transpedi cl e m crodi scect ony.

In February of 2003, the claimant received
epidural steroid injections by Dr. WIIliam Ackerman. A
foll owup MRl prescribed by Dr. Schlesinger in March of
2003, reveal ed good conpression of the right L4-5
neur of oranen, with no evidence of disc herniation, nerve
root conpression, or spinal foram nal narrow ng.

Dr. Schl esi nger opined that the claimnt should be at

maxi mum medi cal i nprovenent by May 26, 2003, and he assessed
the claimant with a 10% inpairnent rating as a result of his
back surgery.

The cl ai mant continued with conservative treatnent
under the direction of Dr. Schlesinger. However, the
claimant’s conplaints, which were primarily of right |eg and
| ow back pain, showed no inprovenent in spite of
consi stently unremarkabl e neurol ogi cal and physi cal
exam nations. Therefore, Dr. Schl esinger ordered another M
of the claimant’s lunbar spine. The results of this nost
recent MRI were consistent with the March MRI, with noted
degenerative disc disease. In addition, sonme abnormality was
seen along the posterior aspect of the claimant’s thecal sac

at the L3-4 facet joint level, which Dr. Schl esinger
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suspected coul d represent an atypical synovial cyst.
Therefore, Dr. Schlesinger ordered a nyelogramw th CT scan
This study showed post surgical changes with scarring, but
was ot herwi se normal. In his report of May 2, 2003,
Dr. Schl esinger stated that there was “nothing clearly seen”
on the myel ogram CT scan or the MRI to explain the
claimant’ s persistent right |eg pain.

Dr. Schl esinger referred the claimant to Dr. Lon
Burba for an EMG nerve conduction study, which indicated L4
radi cul opathy. On June 4, 2003, the clai mant was seen for
followup by Dr. Schlesinger. In his report of that follow
up evaluation, Dr. Schlesinger stated that post operative
di agnosti c studi es showed no evidence of nerve root
conpression, but that there appeared to be a snall thecal
sac abnormality at the surgical |evel, which he attributed
to congenital factors and sone epidural |ipomatosis.
Dr. Schl esinger opined that this abnormality was probably of
no clinical significance, and he considered it prudent at
that tinme that the claimant undergo a functional capacity
evaluation. In this regard, Dr. Schlesinger stated:

| really don’'t feel that M. Bonds

shoul d undergo any further surgery. |

think we should do a functional capacity
eval uation to determne his long-term
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limtations and release himto return to

wor k under the stipulations of the FCE

Dr. Schl esi nger concl uded t hat absent evi dence of
recurrent fragment at the surgical site, the only treatnent
|l eft to be considered for the claimant’s persistent right
| eg pain woul d be a spinal sinulator.

The claimant’s functional capacity eval uati on was
performed on July 1, 2003. In summary, this study showed
that the cl aimant was capabl e of doing nore physically than
was denonstrated during the test, suggesting a subnmaxi nal
and inconsistent effort. In addition, overall test findings
suggested “consi derabl e question be drawn” as to the
reliability and accuracy of the claimant’s subjective pain
and imtations. In conclusion, this test denonstrated that
the clai mant was capable of returning to his previous
enpl oynent .

When the claimnt returned to work in Septenber of
2003, he continued to conplain of pain. Therefore, the
claimant was referred for pain managenment treatnment with
Dr. Bruce Saf man. El ectrodi agnosti c studi es obtai ned by
Dr. Saf man on Septenber 22, 2003, were negative and the
findings were said to be normal. Subsequently, Dr. Safnman

performed three trigger point injections, and ordered
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anot her MRI. This study, which was conducted on

Sept enber 25, 2003, showed no changes fromthe clainmant’s
prior MRl studies. However, Dr. Safnman noted that an
abnormal signal posterior to the thecal sac at L4-5 nost
likely represented a stable synovial cyst. The cl ai mant
continued treating with Dr. Safman, and by April of 2004,
this doctor recommended that the claimant undergo a
psychol ogi cal eval uation. This eval uation was perfornmed on
May 1, 2004, by neuropsychol ogist, Dr. Judy White Johnson.
Dr. Johnson’s summary of her findings are as follows:

In summary, the overall pattern of

findi ngs suggest that M. Bonds was

overtly cooperative, but passive-

resi stant and defensive in responding to

t he psychol ogical testing. H s pattern

of coping is typically through deni al

somati zati on, and repression.

Dr. Johnson further opined that the claimant is
apt to devel op physical synptons with no organic basis; that
hi s physical synptons increase with stress; that he is apt
to msinterpret explanations and to m sconstrue the actual
intent of a work or idea; and, that he is prone to m suse

pai n nedi cation. Lastly, Dr. Johnson opined that the

cl ai mant seeks any evi dence that bolsters his beliefs that
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he has “undi agnosed di sorders, rare pathol ogy, and is
unusual or difficult to treat”.

Fol I owi ng hi s psychol ogi cal assessnent, the
cl ai mant sought and received a change of physician to
Dr. Hart. Following his initial assessnment of the claimant
on May 17, 2004, Dr. Hart recommended that the clai mant
undergo additional diagnostic testing in the fromof a
di scography. Al though the respondent carrier denied this
di agnosti c study as bei ng unreasonabl e and unnecessary to
treatnent of the claimnt’s back injury, the claimant was
al | oned continuing conservative treatnent with Dr. Saf man.

Dr. Saf man was deposed pursuant to this claimon
February 8, 2005. Among other things, Dr. Safman testified
that he could not relate the claimnt’s general | ower
extremty and |unbar synptons to discogenic pain at the
claimant’s level of injury. Along these lines, Dr. Safman
testified as follows:

Q It looks |like you continued foll ow ng

[the claimant] the rest of 2003 and into

2004. Looking at your April 20, 2004,

report, you indicated that you ve not

been able to identify any objective

pat hol ogy to support his conplaints of

pai n.

A. Well, probably to support his synptons.

MR.__STANLEY: | didn’t hear that.
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A. | said to support his synptoms, which

i ncl uded weakness of the entire | ower

extremty and | ater on sensory | oss of

the entire lower extremty on

exam nation. He had the epidural

scarring that we nentioned before. But

the pattern of apparent weakness, and

"1l put that in quotation marks, was

not consistent with that. So I didn't

see anything to explain, to objectively

explain all the findings on exam nati on.

Testifying that it is a “controversial test” with
i nexact results, Dr. Safman did not reconmend a di scogram
for the claimant. Further, Dr. Safman reiterated that the
clai mant’ s subj ective conplaints did not correlate with any
obj ective pathol ogy. Therefore, Dr. Safman continued the
clai mant on pain nmedications to treat his subjective
conpl aints of pain.

Enpl oyers mnust pronptly provide nedical services
whi ch are reasonably necessary for treatnent of conpensabl e
injuries. Ark. Code Ann. 8 11-9-508(a)(Repl. 2002). However,
i njured enpl oyees have the burden of proving by a
preponderance of the evidence that the nmedical treatnent is
reasonably necessary for the treatnent of the conpensabl e

injury. Norma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conpensati on Conmm ssion Qpinion filed February 17, 1989
(G aimNo. D612291). When assessi ng whet her nedi cal
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treatment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed
procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Wrkers’ Conpensation Conmm ssion

Qpinion filed Decenber 13, 1989 (C aim No. D512553).

In the present claim the record reveals that the
cl ai mant was provided with conprehensive nedical treatnent
froma nunber of qualified providers. As previously
di scussed, this treatnent included surgery to repair a
her ni ated di sc, nunerous di agnostic studies, and pain
managenent procedures. In addition, when the clainmnt’s
subj ective conplaints of pain continued to be inconsistent
wi th his physical exam nations and the results of his
repeat ed di agnostic studies, the claimant underwent a
psychol ogi cal evaluation. The results of this study were
consistent wwth Dr. Safman’s opinion that the clai mant has
no objective basis for his continuing conplaints. Rather,
this evaluation revealed that the claimant is “apt to
devel op physical synptons with no organic basis”. Moreover,
after the claimant was granted a change of physician to
Dr. Hart, no new treatnment was proposed. Rather, Dr. Hart
recomended further diagnostic testing using a procedure

which is highly disputed within the medical conmunity.
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However, prior objective nmedical testing has consistently
failed to support a finding that, aside from pain nanagenent
techni ques, additional nedical treatment, including further
testing, is appropriate and necessary for the treatnent of
the claimant’s conpensable injury. For exanple, repeated
MRI's of the claimant’s spine showed no significant changes
fromtheir predecessors. Further, other diagnostic studies,
such as the claimant’s nyel ogram CT scan, and

el ectrodi agnostic studies, were negative for findings of
significant pathology to support the claimant’s conplaints
of pain and synptomatol ogy. Finally, Dr. Schlesinger opined
the clai mant was at naxi mum nedi cal inprovenent by My 26
2003, and he assessed the claimant wth a 10% i npai r nent
rating. Therefore, | find that the respondent was justified
i n denying additional diagnostic testing and/or nedi cal
services that would not likely result in any change in the
claimant’ s treatnment plan. Therefore, for all the reasons
set forth herein, | must respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



