BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F307539

STEPHEN O. BLAKE,
EMPLOYEE CLAI MANT

LI TTLE ROCK TOOL SERVI CE, |NC.,
EMPLOYER RESPONDENT

ZURI CH AMERI CAN | NSURANCE CO. ,
| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED DECEMBER 20, 2006

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

G aimant represented by the HONORABLE TERENCE C. JENSEN,
Attorney at Law, Benton, Arkansas.

Respondents represented by the HONORABLE W LLI AM C. FRYE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the adm nistrative |aw judge: Reversed.

OPI Nl ON AND ORDER

The respondent appeals and the cl ai mant cross-appeal s
froman adm nistrative |aw judge’'s opinion filed on August
11, 2006. The administrative |aw judge found that “As a
result of his conpensable injury, the claimnt has sustained
permanent disability in the total amount of 40% consisting

of his anatomi cal inpairnment of 9% to the body as a whole
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and 5% to the body as a whole, together with his wage | oss
disability.”

After reviewing the entire record de novo, the Ful
Commi ssion finds that the claimant is precluded from
recei ving wage-loss disability pursuant to Ark. Code Ann.
8§ 11-9-505(b)(3). W therefore reverse the decision of the
adm ni strative | aw j udge.
|. History

The clai mant, age 50 (11/10/57), had worked for the
respondent as a machinist. On May 3, 2003, the clai mant
sustai ned admttedly conpensable injuries to his neck and
back when he slipped and fell on a wet floor, |anding
backwards. The respondent paid all appropriate nedical
benefits, tenporary total disability conpensation, and
anatomi cal inpairment ratings in the anount of 9%to the
body as a whole for the claimant’s neck injury, and 5%to
the body as a whole for his | ow back injury.

Al t hough the respondent accepted the claimant’s neck
and back injuries as conpensable and paid the aforenentioned
appropriate benefits, it has resisted his claimfor wage-

| oss disability benefits. Therefore, the claimant has
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brought this action asserting his entitlenent to these
benefits.

The cl ai mant underwent treatnent for his conpensabl e
neck injury with Dr. Scott Schl esinger, who perforned
surgery on the claimnt’s cervical spine on Decenber 9,
2003. He also provided the claimnt with conservative
treatment for his back injury. Utimately, Dr. Schlesinger
assessed the claimant with the aforenenti oned anat om cal
| npai rment ratings for his conpensable injuries.

On January 30, 2006, the claimant underwent an
i ndependent evaluation with Dr. Scott Schl esinger to address
recommendations for additional treatnment. He noted that the
cl ai mant had persistent synptomatol ogy in his neck and back
t hat had remmi ned about the same. However, Dr. Schl esinger
wote, in pertinent part:

| see no reason for any further radiologic

I nvestigation. | see no reason for any further

treatnent. | don’t think Botox injections or any

other injections are likely to be of a lasting

benefit to M. Bl ake.

| think he has reached maxi num nedi cal i nprovenent for

his neck and back injuries in April 2005 and further

treatnment is not likely to be of any benefit. | would
state this with a reasonabl e degree of nedica

certainty. He has already applied for and | have
encouraged himto seek his Social Security Disability
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benefits. He does not feel there is any work avail abl e
for himin the category that he is restricted.

The cl ai mant underwent a functional capacity eval uation
on April 8, 2005. The results of this evaluation indicated
that the claimnt gave a reliable effort. The clai mant
denonstrated the ability to performmaterial handling
activities at the nmediumlevel with an occasional lifting of
up to 50 pounds. Prior to this, on April 14, 2004, the
cl ai mant underwent a functional eval uation which indicated
he coul d performlight-nmedi um physi cal demand work | evel .
The eval uator noted that the claimant had passed the
validity criteria, which suggested good effort and valid
results.

A hearing was held in this matter on May 15, 2006.
During the hearing, Bob Wite, a vocational rehabilitation
speci al i st, gave testinony during the hearing on behal f of
the claimant. M. Wite testified that he had intervi ewed
the claimant, reviewed his nmedical docunents, reports, and
t he deposition of Dr. Scott Schlesinger, along with his
functional capacity evaluation. M. Wite stated that based
on a current conbination of factors, it would essentially be

very difficult for the claimant to neet the physical demands
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of either sedentary or |light work, and in his opinion,
vocational efforts are inappropriate because he does not
believe they will work. M. Wite agreed that he was of the
opi nion that the clainant was not a vocati onal
rehabilitation candi date and could not reenter the job
market. M. Wite further agreed that his May 11, 2006
| etter accurately reflects his opinions. Specifically, in
this letter, he stated:

It is ny opinion, based on review of the nedica

records and professional interview, in conbination

with M. Blakes [sic] education, age and work

hi story, he cannot physically nmeet the demands of

sedentary or light work and that vocationa

assistance will be unsuccessful and produce no

results. | have no recommendations in this case.

The claimant al so gave testinony during the hearing.
The claimant admtted to having injured his neck and back.
The claimant testified he has undergone surgery to his neck,
but not for his back. According to the claimnt, he
continues to have problenms with his neck and back, as he has
pain in his neck and problens turning his head fromside to
side, along with tingling of the right arm

The claimant admtted to returning to work for the

respondent in 2004, and to having worked full days for only

a couple of days. Thereafter, the claimant testified that
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he began wor ki ng four-hour days due to his physical
condi ti on.

According to the claimnt, he conpleted the 10'" grade,
bef ore droppi ng out of school, as he was in special classes
and has problens reading and is able to divide and nmultiply
to a certain point. The claimant testified he had worked
for the respondent 19 years.

On cross-exam nation, the clainmant adm tted he does not
take any prescription nedication for his neck or back. The
cl ai mant agreed he was placed on | ayoff by the respondent in
Cct ober of 2004 due to restructuring. At which point, he
filed for unenploynent benefits and began | ooking for work,
primarily as a machinist or welder. He also admtted to
| ooking for work pursuant to a list provided to himby M.
Nayl or. The clainmant testified he | ooked for work with the
Coors Conpany, as they run | athe machi nes and deal wth
ceramc. He also admtted to applying for work with Wl -
Mart, while drawi ng unenpl oynent benefits.

The claimant admitted that he did not |ook into
retraining or job placenent, which had been recommended to
him He further admtted he did not ever check with a

tenporary service about a job as a machinist.
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He admtted that prior to being laid off by the
respondent, he perforned work on the grinding machine, as a
knife tech, a mll job, and soldering job duties. The
cl ai mant al so agreed that he worked as a supervisor for the
respondent for approxinmately three years, nmaybe four years,
of f and on, wherein he was required to order for the
departnment, schedul e work days, train new enpl oyees and do
sonme |ight sol dering work.

According to the claimant, he had surgery on his neck
i n Decenber of 2003. The claimant admtted he is able to
read and wite to a point, and that he m ssed his GED hy
three points back when he took it (years prior to his
injury), but he has not tried to go back and take it again.
He admtted to neeting with Ms. Naylor, and being provided a
list of jobs that were available. The claimant testified:

Q She [Ms. Naylor] had in here during the | ast

neeting you had told her that you “were not

I nterested in vocational assistance.” Do you

renenber telling her that?

A. About the GED or school, whatever you want to
call it.

Q Wwell, she had down, “Not interested in

vocati onal assistance. |f you change your nind,
pl ease contact nme” Did you ever contact Ms.
Nayl or ?
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A. No.

Upon being questioned further as to what he did to
assist Ms. Naylor in finding hima job, the clai mnt
testified, “Nothing.”

The claimant essentially admtted he has not had
treatment for his back or neck since his rel ease by Dr.
Schl esinger in April of 2005. The claimant admitted he is
treated for asthma and has applied for Social Security
Disability benefits, which is pending.

On redirect examnation, the claimnt testified that
when he returned to work for the respondent, he was worKking
only four hours a day due to synptons in his left arm back,
and neck.

On recross exam nation, the claimant admtted that no
doctor has restricted himto work only four hours a day.

The claimant’s wife of tw years, Sheila Bl ake, gave
testinmony. Ms. Blake essentially testified that the
claimant is limted in his ability to wal k and stand for
prol onged periods, as he has “good days” and “bad days.”
She al so agreed that the claimant has probl ens
conmuni cating, as he stutters, and is slow catching on to

what is witten. According to Ms. Blake, on various days,
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the claimant contacted enployers fromthe list of jobs nade
available to himby Ms. Heather Nayor pursuant to the letter
dated March 30'".

Heat her Nayl or, a vocational specialist for the
respondent gave testinony during the hearing. M. Naylor
testified that she reviewed the claimnt’s nedi cal records,

i ncluding his surgical history fromhis fusion, as well as
ot her physicians, including Drs. Saf man and Moore, as well
as his two functional capacity evaluations. According to
Ms. Naylor, it was her understanding that the 2005
functional capacity evaluati on showed that the clai mant was
capabl e of perform ng work in the nedium capacity work
demands. She admitted that all of the claimant’s prior work
has been in line with the recommendati ons of the FCE. M.
Nayl or testified she encouraged the claimnt to obtain his
GED, but it is not a necessity for getting a job as a
machi ni st. However, she did admt that based on her
experience as a rehab counsel or, obtaining your GED does
enhance your enployability and nore and nore enpl oyers
prefer and require that. According to Ms. Naylor, she asked
the claimant if he would be interested in further services,

and he stated that at that tinme, he was not. She testified



Bl ake - F307539 10

t hese services would have included interview ng skills, how
to fill out applications, techniques on how to approach

enpl oyers, resunme devel opnent, and identification of job
possibilities for him M. Naylor testified she issued her
first report to the claimnt on February 10, 2005, wherein
she indicated that she was going to check on the GED status
and possibly a | abor market survey. According to M.

Nayl or, she issued a | abor market survey identifying job
possibilities for the claimant on March 30'". M. Nayl or
essentially testified that she did not followup with the
claimant after this because when she sent himthe letter, he
did not contact her asking for any further assistance and he
had i ndicated during her neeting with himthat he was not
interested in her services. She also admtted that she

i ssued a report on April 19'" indicating her goal for him
whi ch was, “Return to the workforce on a full-tine basis
within the capabilities set forth by the FCE,” which was the
sane as the one set forth in the March of 2006 letter. M.
Nayl or agreed that under either functional capacity

eval uation, the clainmant would be able to return to work as
a machinist, which would allow himto be enpl oyed at $16 an

hour. She agreed that she would encourage the clainant to
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conplete his GED, | ook through the newspaper and find a job,
register wiwth the Enploynment Security office, as well as
t enporary agenci es.

On April 6, 2006, Dr. Scott Schl esinger’s deposition
was taken. According to Dr. Schlesinger, he began treating
the claimant in Septenber of 2003 for his May 10, 2003
injury. He testified he perforned surgery on the cl ai mant
on Decenber 9, 2003, in the formof an anterior cervical
deconpression and fusion at C5-6. On March 1, 2004, he
instituted conservative care for the lunbar spine with
epidural injections. Dr. Schlesinger admtted to declaring
maxi mum medi cal inprovenent in April of 2005 and havi ng him
undergo an FCE eval uation, which assessed himas being able
to return to a nediumcategory of work. He also admtted to
havi ng assessed the claimant with a nine percent rating for
the cervical spine, and a five percent rating for the |unbar
spine. He testified that the claimant had sone disk
protrusions, that were not surgical in nature but believed
to be related to his injury. According to Dr. Schl esi nger
he rel eased the claimant fromcare on April 8, 2005, as he
had nothing further nedically to offer himat that tinme, nor

did he make any specific recomendations for treatnent or
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any type of referral. He testified he did not see the

cl ai mant again froma worknmen's [sic] conp standpoint unti
January of 2006. At which point, a neurol ogical exam nation
was perfor ned.

On cross exam nation, Dr. Schlesinger testified that
when he saw the claimnt in January of 2006, he conpl ai ned
to himof neck and | ow back pain. He agreed that if the
claimant is conplaining of pain in his spine in both sitting
and wal king, it could be consistent with his injuries. Dr.
Schl esinger also testified that conplaints of dropping or
m shandl i ng objects with his hands could be attributable to
ol d damage to his spinal cord, as well as various other
conpl ai nt s.

Prior to the hearing, a prehearing tel ephone conference
was held in this claim and as a result, a Prehearing O der
was entered in this matter on March 27, 2006. The follow ng
stipulations were submtted by the parties and accepted:

1). The enploynment relationship existed at al
pertinent tines.

2) . Conpensable injuries occurred to the
claimant’ s neck and | ow back on May 10, 2003.

3). An average weekly wage of $644.00.
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4). The claimant’s neck injury required surgery,
performed Decenber 9, 2003, by Dr. Scott
Schl esi nger.

5). Permanent anatom cal inpairment of 9%to the
body as a whole as a result of the neck injury.

6). Anatomi cal inpairment of 5%to the body as a

whole as a result of the claimant’s |ow back

injury.

7). That the claimant reached the end of his

healing period as to his back injury on or about

April 5, 2004.

At the hearing, the parties [imted the issue to be
determ ned to wage-loss disability. Al other issues were
reserved

The cl ai mant contended t hat he sustai ned wage | oss
disability substantially in excess of his anatom cal
i npai r ment .

The respondent contended that the claimant did not
sustained [sic] wage | oss disability exceeding the | evel of
his anatomical inpairment. The respondent further contended
t hat under 811-9-505, it has provided the claimant with
rehabilitation services that were refused by the clai mant,

therefore, 811-9-505 bars claimant’s recovery of wage-| oss

benefits exceeding the | evel of his anatom cal inpairnent.
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After a hearing before the Comm ssion, the
admnistrative |law judge found that, “As a result of his
conpensabl e injury, the clai mant has sustai ned permanent
disability in the total anount of 40% consisting of his
anatomi cal inpairnment of 9% to the body as a whole and 5% to
the body as a whole, together with his wage | oss
disability.”

The respondent appeals and the cl ai mant cross appeal s
to the Full Comm ssion. The respondent appeal s contendi ng
the claimant is precluded pursuant to Ark. Code Ann 811-9-
505(b)(3), fromreceiving wage-loss disability. The
cl ai mant cross-appeal s contending that his wage-|oss
disability is far greater than the 26% awarded by the
adm ni strative | aw judge.

1. Adjudication

Act 796 of 1993, as codified at Ark. Code Ann. §
11-9-505(b) provides:

(3) The enpl oyee shall not be required to enter any
program of vocational rehabilitation against his or
her consent; however, no enpl oyee who wai ves
rehabilitation or refuses to participate in or
cooperate for reasonable cause with either an offered
program of rehabilitation or job placenent assistance
shall be entitled to permanent partial disability
benefits in excess of the percentage of pernmanent
physi cal inpairnment established by objective physical
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findi ngs.

The adm nistrative | aw judge essentially found that
there was no indication that an offer of program of
rehabilitation or job place assistance was made to the
claimant. The Full Commi ssion reverses this finding. W
find that the claimant waived rehabilitation and refused to
participate in or cooperate with an offered program of
rehabilitation and job placenent assistance. The
50-year-ol d cl ai mant sustai ned conpensable injuries to his
neck and back on May 10, 2003. The cl ai mant underwent
fusion surgery to his neck in Decenber of 2003, with Dr.
Schl esi nger, who |ater inplenmented conservative treatnent
for his lunbar spine injury. On April 8, 2005, Dr.
Schl esi nger declared that the clai mant had reached maxi mum
medi cal inprovenent and released himfromtreat ment w t hout
any restrictions. The claimant underwent two functi onal
capacity evaluations. The nost recent FCE indicated that
the claimant could perform nmedium|level work. 1In January of
2006, Dr. Schlesinger indicated that the clainmant did not
require further radiologic investigation or treatnent for
his conpensable injuries. The respondent has accepted a 9%

anatom cal inpairment rating for the claimant’s neck injury
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and a 5% anatom cal inpairnment rating for his back injury.
The respondent's rehabilitati on manager, Heather Nayl or,
began consulting with the claimnt in February of 2005. M.
Nayl or credibly identified a nunber of job positions for the
claimant and offered to provide himw th additional job

assi stance services. The claimant testified that at various
times he followed up on the |listing. However, during his
interviewwth Ms. Naylor, the claimnt informed her that he
did not wish to pursue vocational assistance. As a result,
Ms. Naylor did not provide himw th any additional |istings
or services under the program such as GED assi st ance,
interviewing skills and resune assistance. The claimant’s
testimony corroborates Ms. Naylor’s assertion (See testinony
out |l i ned above). VWil e we recognize that M. Wite has

opi ned that the claimant cannot physically neet the demands
of sedentary work or |light work and that vocati onal

assi stance woul d be unsuccessful and not produce any
results, the Full Conm ssion does not attach any weight to
this opinion given all of the evidence to the contrary, as
one functional capacity evaluation confirmed that the

claimant is capable of performng |ight-nmediumwork, and his
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nost recent functional capacity evaluation confirned that he
i s capable of perform ng nediumlevel work.

Accordingly, the Full Conm ssion finds that the
claimant sinply refused and was unwilling to cooperate with
rehabilitation and job placenent assistance offered him by
the respondent. The clainmant offered no reasonabl e
expl anation for why he chose to stop working with the
rehabilitation specialist. Because the preponderance of
evi dence indicates that the claimant waived rehabilitation
and refused to cooperate with an offered program of
rehabilitation and job-placenment assistance, he is not
entitled to receive wage-loss disability in excess of his
per manent anat om cal inpairnent. Ark. Code Ann. 8§

11- 9-505(b) (3).

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clai mant wai ved
rehabilitation and refused to participate in or cooperate
with an of fered program of rehabilitation and job placenent
assistance. The claimant is therefore precluded from
recei ving wage-loss disability in excess of his anatom cal

i mpai rment pursuant to Ark. Code Ann. 8 11-9-505(b)(3). The
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decision of the adm nistrative |law judge is therefore
reversed, and this claimis denied and di sm ssed.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Turner dissents.



