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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE STEVEN R. McNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WILLIAM C.
FRYE, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 8, 2006.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. That the Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. That the employee/employer/carrier
relationship existed between the parties
on or about January 26, 2001.
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3. That claimant’ compensable injury was a
low back injury, which included a
herniated disk at L4-L5 and L5-S1.

4. That claimant’s average weekly wage was
$500; temporary total disability rate is
$334; and permanent partial disability
rate is $250.

5. That Dr. Richard Peek is an authorized
treating physician.

6. That the treatment referral and surgery
performed by Dr. Peek are reasonable and
necessary medical procedures in
connection with the claimant’s
compensable injury; that the medical
treatment that claimant received between
November 26, 2002 and December 5, 2002,
including the fusion surgery, was not
the responsibility of respondents
because it contradicted a previous
Order.

7. That the claimant was awarded temporary
total disability benefits from the date
such benefits ceased, and continuing
through the end of her healing period.

8. That temporary total disability was paid
through June 28, 2003.

9. That respondents have paid permanent
partial impairment based on a 13 percent
(13%) rating.

10. That claimant reached maximum medical
improvement as of November 4, 2005.

11. That claimant has proven by a
preponderance of the evidence
entitlement to additional temporary
total disability from June 29, 2003
until November 4, 2005.

12. That claimant has proven by a
preponderance of the evidence that
medical treatment consisting of a
placement of a trial spinal cord
stimulator, injections, a permanent



Ashcraft - F106463 3

spinal cord stimulator and resulting
treatment, and treatment by Dr. Peek,
Dr. Hart, and Dr. Adametz was reasonable
and necessary medical treatment and
causally related to her compensable
injury.

13. That claimant has proven by a
preponderance of the evidence
entitlement to reimbursement of
additional medical expenses, including
out of pocket expenses for medical
treatment, prescriptions, mileage, a
walker, back brace, and a one-year gym
membership; and that such items
constituted reasonable and necessary
treatment.

14. That claimant has failed to prove by a
preponderance of the evidence
entitlement to reimbursement for the
purchase of a hot tub and exercise
equipment, including a Swiss ball.

15. That claimant has proven by a
preponderance of the evidence that she
is entitled to a 25 percent (25%)
permanent impairment rating as opposed
to the 13 percent (13%) impairment
rating paid by the respondents.

16. Respondents have controverted claimant’s
entitlement to additional medical
benefits, additional temporary total
disability benefits from June 29, 2003
until November 4, 2005, and an
additional 12 percent (12%) permanent
partial impairment rating.

17. The respondents are entitled to an
offset for benefits paid by group health
or disability insurance, per Ark. Code
Ann. § 11-9-411.

18. Claimant is entitled to the maximum
attorney’s fee on the benefits awarded
herein, one-half to be paid by the
respondents and one-half to be withheld
from the claimant’s award of benefits.



Ashcraft - F106463 4

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 8, 2006 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as it

existed prior to the amendments of Act 1281 of 2001. 

Compare Ark. Code Ann. § 11-9-715 (Repl. 1996) with Ark.

Code Ann. § 11-9-715 (Repl. 2002).  For prevailing on
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this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee

in the amount of $250.00 in accordance with Ark. Code

Ann. § 11-9-715(b) (Repl. 1996).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

 
                                                       
                        SHELBY W. TURNER, Commissioner

 
Special Commissioner Mike Wilson dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that the claimant proved by a

preponderance of the evidence that she was entitled to

temporary total disability benefits from June 29, 2003,

through November 4, 2005; the finding that the claimant

was entitled to medical treatment consisting of a trial

of a spinal cord stimulator, injections, the placement

of a permanent spinal cord stimulator and treatment by

Drs. Peek, Hart and Adametz; the finding that the

claimant was entitled to reimbursement of medical

expenses which included medical treatment,

prescriptions, mileage, a walker, a back brace, and a
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one-year gym membership; and the finding that the

claimant was entitled to a 25% permanent anatomical

impairment rating as opposed to the 13% previously

accepted and paid by the respondents. After conducting a

de novo review of the record, I find that the claimant

has failed to meet her burden of proof. Accordingly, I

would reverse the decision of the Administrative Law

Judge.

The claimant sustained an admittedly

compensable injury in January of 2001, when she was

lifting boxes. The claimant was initially treated by Dr.

Peek in May of 2001. Dr. Peek diagnosed the claimant

with disc herniations at L4-5 and L5-S1. Dr. Peek

performed surgery on June 12, 2001, in the form of a

decompression of both levels. When the claimant returned

to Dr. Peek on June 15, 2001, she reported that her low

back pain was still there, however, she had no leg pain.

The claimant returned to her work for the respondent

employer, performing her regular job as a bank loan

specialist.

The claimant was referred to Dr. Reddy for

pain management. Dr. Reddy noted in his history that the

claimant felt fine after the surgery for about a week

but then began having low back and bilateral leg

symptoms again. He noted that the additional MRI that
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was obtained indicated no evidence of recurrent disc

herniation. On February 28, 2002, Dr. Reddy reported

that the lumbar myelogram and CT scan was essentially

normal without any nerve root cutoff signs. He

recommended continuing medication and exercises and

recommended a functional capacity evaluation. The

functional capacity evaluation was performed on May 7,

2002, and demonstrated that the claimant could continue

to work in a sedentary category for eight hours a day. 

Dr. Jim J. Moore evaluated the claimant from a

neurosurgical standpoint. Dr. Moore testified in his

deposition he had reviewed the claimant’s MRI’s and

indicated that they showed scar tissue but generally

good improvement from the preoperative studies. He said

they did not show any evidence of additional disc

component or nerve root impingement. Dr. Moore noted

that throughout his examination of the claimant she was

quite tearful. He stated that objectively the surgery

had been successful in alleviating the claimant’s nerve

root compression. However, subjectively she was in

“failed back syndrome” because of her complaints. Dr.

Moore predicted that the claimant would most likely have

poor results from the surgery. He indicated that he did

not feel like surgery would provide the claimant with
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any relief but instead recommended psychological

support.

The claimant was ordered to undergo a

psychological evaluation by Dr. Winston Wilson by the

Commission. The claimant failed to show up for the

evaluation and instead underwent an anterior lumbar

fusion at L4-5 and L5-S1. Ultimately, it was found that

the fusion surgery was reasonable and necessary but the

respondents were not liable for the surgical procedure

because it was unauthorized. 

Dr. Peek testified via deposition that he

thought that he had fixed the claimant’s problems. He

noted that the claimant had a favorable result from the

spinal fusion. Dr. Peek sent the claimant to Dr. Hart

for pain management and he ultimately had the claimant

undergo a trial of a spinal cord stimulator. Dr. James

Adametz implanted the stimulator after the trial and

sometime period had passed. Ultimately, the claimant had

the spinal cord stimulator removed. 

The claimant testified that the spinal cord

stimulator improved her condition. However, she admitted

that it did not improve her back pain, but only her leg

pain. In fact, the claimant agreed that after the spinal

cord stimulator was removed she was still needing the
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same medications or was trying new medications to

alleviate the pain. 

Despite the fact that the fusion was healing

appropriately, according to Dr. Peek, in his deposition,

the claimant continued to complain of problems, and Dr.

Hart set her up for a spinal cord stimulator on a trial

basis. The following notation from Dr. Hart’s report of

January 6, 2004, is of interest:

Now that, according to Ms. Ashcraft,
afterwards she really did not get
any significant improvement in her
back complaints during the trial.

Dr. Adametz reported the following, after

seeing he claimant. 

I have talked to her at great length
about putting in a dorsal column
stimulator which is what she came
here for. She has already been
through the trials, but says the
trial was quite painful putting in
and I explained to her that,
unfortunately, to do this with a
laminectomy would be more painful.
With that in mind, she is concerned
about it and is going to see Dr.
Peek one more time just to make sure
there is not anything else
surgically that can be corrected. I
have also explained to her about the
advise that it certainly had the
possibility of failure.

The claimant had an MRI on February 13, 2004,

which yielded: “Intrabody fusion at L4-5 and L5-S1.

Otherwise unremarkable MRI lumbar spine.” There was no
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indication that the claimant had a problem. In fact, the

note on the MRI report indicated that the claimant was

okay to proceed with treatment.

After the surgery, the claimant returned to

Dr. Peek on May 7th. He noted that she continued to have

the same back and leg pain. In fact, his diagnosis was

chronic sciatica, epidural fibrosis (scar tissue),

status post lumbar fusion, fail back syndrome, and

spinal cord stimulator. In reviewing the physical

examination on that date, Dr. Peek noted as follows:

Reflexes +1 and symmetric, sensation
decreased toes on the left, sitting
straight leg raising test is
positive bilaterally, diminished
range of motion, tenderness to
palpation, no palpable instability,
healing incision in lumbar spine.

When compared with the prior physical exams,

the claimant’s problems were essentially the same. Dr.

Peek also stated in his May 7th report that the fusion

had stopped moving, but that he would defer to Dr.

Adametz as far as maximum medical improvement.

On August 10, 2004, the claimant returned to

Dr. Adametz. She was complaining about the wires.

Dr. Adametz testified in his deposition that most people

leave the spinal cord stimulators in. However, the

claimant complained to him that the stimulator and
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generator were bothering her. Dr. Adametz testified as

follows:

She was still complaining that the
device bothered her a little bit.
She was afraid that something moved
or whatever. So I looked at her
wound, I even did an x-ray, and the
best I can tell everything is stable
and had mot moved. So at that point,
I kind of encouraged her to just to
leave it alone.

It should be noted that the claimant was not

even using the spinal cord stimulator. Within a couple

of months she actually turned the stimulator off. In

addition, Dr. Adametz stated that there are actually

some patients who, because of the pain being masked,

actually feel better after the stimulator has been taken

out.

The claimant returned on June 20, 2005, to

Dr. Adametz indicating that the device was still

bothering her and wanted it removed. Dr. Adametz told

the claimant that since the stimulator was not doing her

any good, and there are some downsides to having one in,

he would remove it. In fact, he testified as follows:

“She felt like she was not getting any benefit from it

and wanted it taken out.”

He further testified that she had not been

using it since about two months after it had been put

in. The procedure to remove it was on July 11, 2005. Dr.
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Adametz stated that the last time he saw the claimant

was on August 8, 2005. 

In Dr. Peek’s deposition, he admitted that his

exams in November 2003 and February 2004 were the same.

He further admitted that there was no change in the

graft position from the fusion. In fact, the only change

in the claimant’s physical condition was a slight

worsening after she underwent the spinal cord

stimulator. He admitted that actually she would be worse

after that surgery. She then developed a new leg

numbness that never went away because of the stimulator

being put into her back.

In November 2004, Dr. Peek took bending films.

The purpose of the bending films was to see if there was

any instability in the fusion. He stated as follows: 

Q. And did you find any evidence of
any motion in the fusion?

A. No.

Dr. Peek saw the claimant on May 26, 2005, and her exam

indicated that her condition had stabilized. In fact, he

also ordered another EMG nerve conduction study. The

claimant, however, continued to complain of pain and

numbness into the legs. However, the EMG done at

Arkansas Speciality Spine Center on September 1, 2004,

indicated the following:
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No electro diagnostic evidence of
left lumbar radiculopathy or left or
right focal tibial or peroneal nerve
entrapment is seen in the extremity
tested today.

Dr. Peek testified that, initially, the

claimant got better from the spinal fusion and then

required a spinal cord stimulator. He was asked whether

or not the spinal cord stimulator could be put back in.

He testified as follows: “I wouldn’t think anyone would

want to do that, if it has failed once.”

Dr. Peek further testified as follows:

Q. In her case you were doing this,
one of the reasons you were doing
the spinal fusion was so that she
could avoid a spinal cord
stimulator, wasn’t it?

A. Yes.

Q. And in that case, your fusion
didn’t prevent that, did it?

A. No.

Q. And in fact, despite the fact
that she initially got better after
the spinal fusion, she went to Dr.
Hart and was complaining of a great
deal of difficulty to the point that
she wanted a spinal cord stimulator
didn’t she?

A. Yes.

Dr. Peek testified that Dr. Adametz and Dr. Hart both

indicated that a stimulator was something that was an

option. In fact. Dr. Hart stated in his report of
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December 31, 2002, as follows: “This is an option and no

one is telling her that she has to have the spinal cord

stimulator.” Dr. Hart admitted that the fusion, from a

subjective standpoint, was a failure. He recommended

exercising and admitted that anyone with a bad back

needs to exercise. 

The respondents requested that the claimant

submit to an independent medical evaluation by Dr.

Peeples. Dr. Peeples was provided with all of the

medical records, actual diagnostic studies, including

the MRI’s the two depositions of Dr. Peek, as well as x-

rays. The claimant refused to be evaluated by

Dr. Peeples. Dr. Peeples reviewed all of the records and

studies and provided his opinion on whether or not the

claimant needed a spinal cord stimulator.

Dr. Peeples noted that he had reviewed Dr.

Peek’s records from May 2004, and that the claimant did

not have any evidence of a neurological deficit or

reflexes. In fact, there was no evidence of any nerve

root compression. He further testified that the purpose

of the surgery was to alleviate leg pain. As previously

noted, the claimant developed additional back and leg

pain within ten days following the surgery. Dr. Peeples

testified as follows:

She received basically one week of
pain relief, and later MRI testing
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showed no recurrent disc when
performed - - or recurrent disc
extrusions, excuse me, when
performed on July 18th. So we have
an unexplained return of pain and
absence of mechanical compression.
Ten days or a week is not enough
time for a scar to form. A scar
takes a longer period of time. You
have a blood clot, basically, the
first couple of weeks around the
segments. So she had a failure of
surgery in that she had a failure of
relief of leg pain over an extended
point, and was referred for
treatment to Dr. Reddy.

Dr. Peeples further stated that there was no dermatome

pattern between the claimant’s complaints of leg pain or

any specific objective basis to be causing those

problems.

Next, Dr. Peeples stated that there were

inconsistencies in the medical records that gave him a

great deal of concern. He stated that with a non-organic

back problem, the claimant would have inconsistencies.

For example, the claimant told Dr. Reddy (as well as Dr.

Moore) that she was worse after one week and had pain

that was of a character such as 10 out of 10. At that

same time, the claimant returned to see Dr. Peek and

stated that she was doing better one month after the

surgery. Dr. Peeples noted that those were inconsistent

positions.
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The claimant underwent a myelogram and post-

myelogram CT which Dr. Peeples reviewed the actual

studies and noted the following:

a. There was no evidence of
recurrent disc abnormalities;

b. No evidence of nerve root
compression; 

c. No abnormality on flexion or
extension and no instability; and

d. He noted that the statistics from
a workers’ compensation standpoint
indicate that where you are simply
doing a fusion for pain the success
in workers’ compensation patients is
highly unlikely.

Dr. Peeples also went on to state that he

reviewed the FCE and the claimant failed eleven out of

eighteen tests concerning Waddell’s. The FCE was invalid

because of these non-organic factors and supports the

statements of Dr. Moore that the claimant’s problems

were primarily “functional” and possibly related to

“secondary gain.”

Dr. Peeples felt that a psychological

evaluation would have been appropriate. I would note

that this has been suggested by at least two of the

claimant’s treating physicians. Dr. Peeples stated as

follows:

One of the most amazing aspects of
this entire file is that a court-
ordered independent medical
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psychological was scheduled to be
performed on December 5th, and the
elective surgery was done prior to
that despite the multiple entries in
the chart. I do not understand why,
if this was known to be planned or
has been recommended, surgery of an
elective nature would be performed
prior to this test, which is felt by
several physicians, and apparently
by the court, to be inappropriate
intervention.

Dr. Peeples summed up why he opined that no

further treatment was reasonable and necessary:

She has had from the very start to
the total end of her treatment, that
I understand, procedure after
procedure and procedure thrown at
her and she continues to hurt. When
physicians that are competent do
procedures that are established as
proper procedures, fusions,
discectomy, epidural steroid
injections, and there’s continued
failure to respond, then one must
look carefully at the patient. If a
whole series of procedures do not
produce improvement, maybe what
you’re treating is not what’s
causing the problem.

In fact, Dr. Peeples continued to reiterate throughout

his deposition that the claimant had two failed major

procedures and that any further injections or procedures

would not provide any relief. 

The psychological report from Dr. Bracy is

enlightening. However, that report was not contained in

the file of Dr. Peek. It is also interesting to note
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that Dr. Bracy did not outline what, if any, tests had

been conducted. In fact, there is no indication that an

MMPI or any other pain profile test was done. It appears

that he simply visited with the claimant.

Dr. Bracy indicated that there were no

significant stressors going on in the claimant’s life.

Dr. Peeples testified in his deposition that he found it

interesting that Dr. Bracy mentioned no significant

stressors when, in fact, Dr. Peeples listed two failed

major back surgeries, Social Security disability, sexual

dysfunction, quitting school in the ninth grade, mental

and physical abuse from her parents, use of heavy

narcotic medication, and fear of traveling. Furthermore,

it should be noted that the claimant is the mother of a

special needs child, which she has previously listed in

medical reports as a source of stress.

Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries.  Ark. Code Ann. § 11-9-

508(a)(Repl. 2002). However, injured employees have the

burden of proving by a preponderance of the evidence

that the medical treatment is reasonably necessary for

the treatment of the compensable injury. Norma Beatty v.

Ben Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989 (Claim No. D612291).
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When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the

respondent is only responsible for medical services

which are causally related to the compensable injury. 

In my opinion, a review of the evidence

demonstrates that the claimant cannot prove by a

preponderance of the evidence that the medical treatment

in the form of the spinal cord stimulator was reasonable

and necessary medical treatment. The medical evidence

demonstrates that the claimant got no significant relief

from the stimulator. Furthermore, the claimant has a

history of repeated failure of treatment of all types.

Dr. Peeples stated, “the spinal cord stimulator, I

think, was unlikely, based on the history of repeated

failures of treatment of all types, its unlikely to

provide relief, and in fact, did not provide relief.”

Moreover, there is a lot of psychological

components that the claimant must deal with. The

claimant’s psychological condition has been a common

thread throughout all of the medical records. However,

the only report we have is from Dr. Bracy who mentioned
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the claimant had no significant stressors, which I find

to be totally off base. The claimant has had two failed

major back surgeries, she is on Social Security

disability, she has had problems with sexual

dysfunction, she quit school in the ninth grade, was

mentally and physically abused by her parents, and is

the mother of a special needs child. If those are not

stressors in one’s life, then I don’t know what is.

Simply put, I cannot find that the claimant has proved

by a preponderance of the evidence that any of the

additional medical treatment that she has undergone

since the fusion is reasonable and necessary medical

treatment. Accordingly, I would reverse the decision of

the Administrative Law Judge. 

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002); Ark.

State Highway & Trans Dept v. Breashers, 272 Ark. 244,

613 S.W.2d 392 (1981). When an injured employee is

totally incapacitated from earning wages and remains in

his healing period, he is entitled to temporary total

disability.  Id.  The healing period is statutorily

defined as that period for healing of an injury

resulting from an accident. Dallas County Hosp. V.
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Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001). The

healing period ends when the employee is as far restored

as the permanent nature of his injury will permit, and

if the underlying condition causing the disability has

become stable and if nothing in the way of treatment

will improve that condition, the healing period has

ended. Crabtree, supra. The question of when the healing

period has ended is a factual determination for the

Commission. Ark. Highway & Trans. Dept. v. McWilliams,

41 Ark. App. 1, 846 S.W.2d 670 (1993).

The persistence of pain may not in and of

itself prevent a finding that the healing period is

over, provided that the underlying condition has

stabilized. Id.; Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982). Conversely, the healing

period has not ended so long as treatment is

administered for the healing and alleviation of the

condition. McWilliams, supra; J.A. Riggs Tractor v.

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  In

Pallazollo v. Nelms Chevrolet, 46 Ark. App. 130, 877

S.W.2d 938 (1994), the Court of Appeals stated that in

order to be entitled to temporary total disability

compensation for an unscheduled injury, a claimant must

prove that he remained within his healing period and

that he suffered a total incapacity to earn wages
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(citing Ark. State Hwy. Dept. v. Breshears, 272 Ark.

244, 613 S.W.2d 392 (1981)).

Temporary total disability is that period

within the healing period in which an employee suffers a

total incapacity to earn wages. K II Constr. Co. v.

Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002). In

order to be entitled to temporary total disability

compensation for a scheduled injury, the employee must

prove: (1) that she remains within her healing period;

and (2) that she has not returned to work. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001). The healing period is statutorily

defined as that period for healing of an injury

resulting from an accident. Dallas County Hosp. V.

Daniels, 74 Ark. App. 177, 47 S.W.3d 283 (2001). The

healing period continues until the employee is as far

restored as the permanent character of his injury will

permit, and if the underlying condition has become

stable and nothing further in the way of treatment will

improve that condition, the healing period has ended.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d

582 (1982). The determination of when the healing period

ends is a factual determination to be made by the

Commission. Arkansas Highway & Transp. Dept. v.
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McWilliams, 41 Ark. App. 1, 846 S.W.2d 670 (1993); Mad

Butcher, Supra.

The claimant testified that she thought her

condition had stabilized:

Q. And you’ve heard your husband say
about six months out from the
fusion, that’s about when you
stabilized as far as didn’t get a
whole lot better, stayed about the
same. Is that a fair statement?

A. Six months out?

Q. Yes.

A. Yes, I would say that would
probably be correct.

It is also interesting to note that the

claimant was a loan funding coordinator for the insured.

She funded loans and disbursed monies from the bank. In

fact, she did not have to do any lifting, bending, or

twisting because they accommodated her job and even

purchased her a new chair. The claimant went on to admit

that the FCE reported that she could do sedentary type

work. Her testimony as to why she did not return to

work, however, certainly goes along with the doctors

statement that she had secondary gain and functional

responses. She replied:

A. I understood what the report
said, but I disagreed totally with
that report.
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The claimant is receiving Social Security

disability and long term disability benefits. Between

the two, the claimant should be receiving approximately

80% of her wages. Further, the claimant admitted that

all of her jobs have been sedentary in nature. Despite

this, the claimant did not return to work. The claimant

was also asked about Dr. Reddy recommending that she

return to work. Her response was that he had it wrong

and “the other courts have verified it.”

It is interesting to note that the claimant

was down to taking only one pain pill in November 2003.

Now, she claims that it is like “elephants sitting on

her back.” Further, her own testimony indicates that it

was the fusion, and not the spinal cord stimulator, that

allowed her to do her walking and activities. In

particular, she testified as follows:

Q. And, again, your activities from
when I took your deposition in
February 2003 are essentially the
same as far as what you are doing,
isn’t that right, the things I’ve
listed?

A. Walking and occasionally I go to
the store, to the grocery store. I
go places with Mike. We can have
intimacy again. For a long time that
was not there at all.

Q. So we’re clear, that was because
of the fusion, wasn’t it, that
helped you get that kind of your
life back?
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A. Yes, yes.

Dr. Peeples indicated that a healing period of

six months would be appropriate. In reviewing the

records of Dr. Peek, it is clear that there has been no

change in the claimant’s condition since June 2003 other

than undergoing the “misadventure” (as described by Dr.

Peeples) of the spinal cord stimulator. Basically, the

claimant is still taking pain medication and contends

that she cannot work full time. 

It is evident from the medical records that

the claimant’s fusion had stabilized in June 2003 to the

point where she could have returned to work. Dr. Peek

continued to keep the claimant off work since that time

based solely on the claimant’s subjective complaints of

pain. Further, he clearly did not feel that the

claimant’s condition was going to change, since he

issued a report in August 2003 stating that the claimant

would never be able to return to work. Again, pain in

and of itself cannot extend the healing period if the

condition has stabilized and it is apparent the

claimant’s condition was stable in June of 2003.

At the hearing, the claimant called her

husband, Mike Ashcraft, as a witness, who testified that

the first surgery provided immediate relief and, in

fact, the claimant returned to her old job. She then got
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progressively worse and required the two-level fusion.

At the time of the initial hearing to justify the spinal

fusion, the claimant’s husband testified that she

received relief from the surgery. He was asked about

that at the second hearing and stated as follows:

Q. And I think that both of you
indicated that she was able to
prepare dinner, do the laundry,
vacuum, dust, work on the computer,
do some ironing and work puzzles.
Does that sound about right?

A. In moderation, she did, yes.

He also admitted that, shortly thereafter, the claimant

began to develop pain down the left leg and got

progressively worse. In fact, from the fusion, the

claimant, starting in the middle of 2003, began to

become tearful once again.

Of course, the claimant and her husband

attempted to justify the spinal cord stimulator that was

ultimately removed and testified that she was able to

exercise, which improved her condition. However, an

actual review of the claimant’s prior actions seems to

indicate that is simply not the case.

For example, Dr. Peek noted that the claimant

was performing exercises in August 2003. Mr. Ashcraft

testified that the claimant had been doing pool therapy

and swimming for two years. It is of note that in
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reviewing the claimant’s physical condition in August of

2003, there is no change from that as to November 2004

when the claimant contends her healing period ended.

Also, this exercise program was going on well before the

spinal cord stimulator was implanted.

Mr. Ashcraft further testified that his wife

was able to do some things around the house after the

spinal cord stimulator was put in. She is still able to

perform the same type of things and, in fact, she can go

shopping. However, she has to limit herself and cannot

do any heavy lifting. Again, it is the same testimony he

provided at the first hearing that the claimant’s

condition had improved after each procedure, and then

the procedure was a failure.

Additionally, Mr. Ashcraft admitted that as of

August 2003, he and his wife understood from Dr. Peek

that she was basically as good as she was going to get,

and they filed for Social Security disability. She, in

fact, began receiving disability benefits in November

2003. 

The claimant testified on direct-examination

that the spinal cord stimulator improved her condition.

However, she admitted that it did not improve her back,

but only her leg pain. However, two things demonstrate

that her testimony is not supported by the medical
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evidence. First, the claimant is still on a narcotic

medication. In fact, she was taking Mepergan after the

fusion. She was also on Dalamine for sleep and Quinine

for restless leg syndrome. She was also on Celebrex, as

well. When asked by she was being prescribed medication

for restless leg syndrome, she testified as follows:

Q. All right. What kind of problems
were you having that they thought
that restless leg syndrome would
help you or the medication for that?

A. The nerves running down the side
of my left leg down to - - it’s
below the knee, runs down to the
foot all the way to the big toes,
the nerve, the sharp pains I was
having.

Notably, when Dr. Peek’s deposition was taken

on December 28, 2005, he was still prescribing that

medication. In fact, the claimant agreed that after the

spinal cord stimulator was removed, she was still

needing the same medications for nerve pain or, in fact,

was trying new medications. Moreover, she testified as

follows:

Q. What kind of medications were you
on after the fusion do you recall?

A. After the fusion, medications,
Mepergan.

Q. Which is the same medication
we’re talking about here today that
you take?

A. Yes.



Ashcraft - F106463 29

The claimant then went on to state that she was taking

Celebrex and Neurontin, among other medications.

After reviewing the evidence, I cannot find

that the claimant is entitled to additional temporary

total disability benefits. Accordingly, the decision of

the Administrative Law Judge on this issue should also

be reversed.

Therefore, for all the reasons set forth

herein, I must respectfully dissent from the majority

opinion.

            _________________________________
            MIKE WILSON, Special Commissioner


