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Deci sion of Adm nistrative Law Judge: Affirnmed and Adopt ed.

OPINION AND ORDER

The cl ai mant appeal s from a deci sion of the

Adm ni strative Law Judge filed February 28, 2005.
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The Admi nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wrkers' Conpensation
Comm ssion has jurisdiction of the
parties and subject matter of this
claim

2. Pursuant to the stipulations of the
parties and the record, the claimant was
an enpl oyee of Sout hwest Security
Co.,Inc., at all pertinent tines,

i ncl udi ng Septenber 1, 2002, and that
hi s average weekly wage was $250. 00.

3. The preponderance of the evidence
fails to show that the claimant suffered
injuries arising out of and in the
course of his enploynent.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the

Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they

are, therefore, adopted by the Full Conmm ssion.
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Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The cl ai mant appeal s the decision of the
Adm ni strative Law Judge finding that he did not sustain a
conpensabl e injury. Specifically, the Adm nistrative Law
Judge found that the claimant failed to show that his injury
occurred during the course of perform ng enpl oynent
services. The Admi nistrative Law Judge did not specifically

address whether the claimant was an enpl oyee of both
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respondents. The Majority now affirnms and adopts the
deci sion of the Adm nistrative Law Judge as their own.

After a de novo review of the record, | find that
the claimant’s injury was sustained during the course of
perform ng enpl oynent services. For this reason,
respectfully dissent. In ny opinion the clainmnt was an
enpl oyee of both conpani es, and has proven by a
preponderance of the evidence that remained in his healing
period and should be entitled to tenporary total disability
benefits for the six weeks he mssed work after his injury.
However, as the Majority found the claimant was not
perform ng enpl oynent services, | will not specifically
address the issues of tenporary total disability benefits
and joint liability of the respondents.

The cl ai mant worked as a security guard for
Respondent No. 1, Southwest Security Co., Inc. Respondent
No. 1 provided security guards for Respondent No. 2,
Affiliated Foods Sout hwest, which does business under the
name of Harvest Foods. The clai nant worked as an hourly

enpl oyee that was assigned to various work | ocations by
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Respondent No. 1 and was paid by Respondent No. 1.
Respondent No. 1 would give the claimant orders; however,
once the claimant was at a particul ar assignnent, he would
be responsible for follow ng orders from enpl oyees of
Respondent No. 2.

On Septenber 1, 2002, the claimnt, while dressed
in his uniform went to eat lunch at the work place of
Respondent No. 2. The claimant had previously worked at the
Main Street |ocation, where he was eating, but was not
schedul ed to work at that |ocation on Septenber 1, 2002. As
t he cl ai mant wal ked in the door, Bonner Force asked the
claimant to help stop a shoplifter. The claimant got into a
“scuffle” with the thief and injured his hand and wist. The
claimant indicated, “— -we westled to the floor. | didn't
get ny hand out fromunder him quick enough. It hit a paper
stand. And | heard sonething kind of pop, but it didn't
bother ne till later on that evening.”

The claimant testified that he reported the injury
after he got off work that night. On Septenber 2, 2002, the

claimant went to the doctor. A radiology report fromthat
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date indicates, “Oblique fracture through the base of the
right fifth netacarpal.” The Emergency Room Report fromthat
date indicates, “REVIEWOF SYSTEMS: Negative, except for
pain and swelling to right hand.” Under a section entitled
“EXTREM TI ES” the energency roomreport reads,

The right upper extremty is

neurovascularly intact. The skin is

intact. There is no gross bony deformty

noted, but he is noted to have sone mld

swel ling and tenderness | ocated over the

dorsum of the right hand, particularly

overlying the fifth metacarpal

proximty.
The claimant’s armwas placed in a splint. A doctor’s note
from Septenber 5, 2002, indicated that the claimant was in
need of “internal fixation”. The note further stated that
t he procedure would be done in the “next day or so” as an
out pati ent procedure. The procedure was perfornmed on
Septenber 6, 2002. The doctor’s note also indicated the
claimant was instructed to el evate the hand. On
Sept enber 18, 2002, the claimant’s treating physician,

Dr. Tom Rooney indicated, “The fracture is internally fixed

with two screwso | think it needs to be i nmmpbilized for
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further protection for another nonth, so a short-arm
fiberglass cast was applied and I will see himin a nonth.”

On Novenber 18, 2002, Dr. Rooney rel eased the
claimant to return to work and indicated the claimant had
“full function” of his hand. A letter formDr. Rooney
i ndi cates,

On reviewing Verneal’s chart, the | ast

mention | have of himreturning to work

was on 11-18-02. This would have been 2

% months followi ng the surgery on his

hand. | don’t have any nention of it in

his record, but I think it would have

been fair to give hima couple of nore

weeks before he could safely expose his

hand to further injury.

The claimant testified he was released to return
to work imrediately after the injury, but said he did not
because he woul d be unable to use his right hand in handling
his gun. The claimant testified he had used his gun while
working twice in the past year. He further testified that
t he enpl oyer had work that would not require use of his
ri ght hand, but that he was never asked to work in that

position. He also indicated that there was discussion of

that position, but that it was never schedul ed. The cl ai mant
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testified he was off work for six weeks follow ng his
injury.

The Majority, by adopting the decision of the
Adm ni strative Law Judge as their own, opines that the
cl ai mant was not acting in the course and scope of
enpl oyment at the time of the alleged injury. They argue
that the clai mant was not working at the tine he sustained
his injury and therefore, was not perform ng enpl oynent
services as required to receive benefits due to sustaining a
conpensabl e injury.

Arkansas Wirkers’ Conpensation | aw defines a
conpensabl e injury as, “An accidental injury causing
internal or external physical harmto the body ... arising
out of the course of enploynent and which requires nedical
services or results in disability or death. A C. A 811-9-
102(4) (A (i). Enpl oynent services are perforned when the
enpl oyee does sonething, “within the time and space
boundaries of enploynent,” and the injury occurred when the
enpl oyee was acting to benefit the enployer directly or

indirectly. Collins v. Excel Spec. Products, 347 Ark. 811
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69S. W3d 14(2002); Pifer v. Single Source Transp., 347 Ark.

851, 69 S.W3d 1(2002).

The Majority and respondents argue that the
claimant was off duty and in a |location at which he was not
schedul ed to work. However, in my opinion, that does not
preclude a finding that the claimant was acting in the
course of enploynent. Instead | find that the clai mant was
furthering the interests of both enpl oyers and was
perform ng enpl oynent services.

There are several cases which are relevant to the
i ssue at hand. The first three involve police officers. In

Gty of Sherwood v. Lowe, 4 Ark. App. 161; 628 S.W 2d 610,

(1982), the claimant was a police officer that was off duty
but wearing his uniform At the time of his injury, he was
driving a personal notorcycle which had been equi pped with
police lights. The Court indicated that even though the
claimant was off duty, he appeared to be on duty and the
enpl oyer derived benefit by virtue of the fact he appeared
to be on duty. Accordingly, the claimant was deened to be

perform ng enpl oynent services at the tine of his injury.
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Simlarly, in Gty of El Dorado v. Sartor, 21 Ark

App. 143, 729 S.W2d 430, (1987), the claimnt was an of f-
duty police officer that was deened to be perform ng

enpl oynent services. The claimant was off duty and injured
when accosted by a crimnal suspect he had testified

agai nst. The Court indicated that the claimant was notivated
by the public interest and that the enpl oyer benefitted from
hi s actions.

Li kewi se, in Janes Bragg v. City of Stuttgart,

Claim No. F312185, (Opinion filed July 18, 2005), the

Comm ssion held that an off-duty police officer was acting
in the scope of enploynent despite not being on duty. In
Bragg, the clainmant was off-duty and eating di nner when the
owner of the restaurant asked the claimant to assist himin
renoving an intoxicated patron. At the tinme the claimnt was
out of his jurisdiction, but in an area where his enpl oyer
had agreed to provide police services. The respondent argued
that the agreenent between the clainmant’s enployer and that
of the police departnment in the area where he was injured

was i nproper and that as a result the clai nant was not
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acting in the course of enploynent. The Comm ssion rejected
this argunment, reasoning that regardl ess of whether the
agreenent was proper, all parties involved believed the
policy was correct and that their actions were valid.

Finally, | note the case of Spence v. Mller

Trucki ng, 1996 AWCC 64, C aim No. E410594, (Opinion filed
April 16, 1996.) In Spence, the claimant worked as a truck
driver. Wiile nmaking a delivery to Sunbeam a conpany in a

| easing contract with his enployer, the clainmant was injured
whi |l e assisting another driver that worked for Sunbeamin
closing his trailer door. The Comm ssion reasoned that while
t he clai mant was not engaging specifically in his primry
function of driving, |oading, or unloading his trailer, he
was acting towards a common interest of making sure that the
cargo was properly | oaded, transported, and unl oaded. The
Comm ssion further indicated that because of the claimant’s
comon interest with the worker he assisted, he was

renderi ng enpl oynent services.



Wlliams - F210325 -12-

In this instance it is undisputed that the
clai mant was not “on the clock” at the tinme of his injury.
However, he was acting in the enployer’s best interest by
rendering a thief on behalf of the enployer. Though the
claimant is not a police officer, his functions were simlar
to that of a police officer and the benefits gai ned by the
enpl oyers were largely the sane as that woul d be derived if
he were a police officer. As a security guard he was
responsi bl e for protecting Respondent #2's property and
interests and was wearing a uniformand a gun. This attire
hel ped mai ntain peace in the store and acted as a deterrent
for shoplifting and other unlawful actions. Wiile the
respondents argue the claimant had been reprimnded for
wearing his uniformwhile off duty, the clainmant denies
recei ving such warning. Furthernore, the claimant had worked
in this location before and his attire nmade hi m appear to
have authority to patrons of the enployer and to the
enpl oyer’ s personnel. Accordingly, both respondents
benefitted fromhimbeing there and his actions acted as a

deterrent for illegal behavior by custoners.
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Additionally, just as in the cases |isted above,
there is no dispute that the enployers benefitted fromthe
claimant’ s services and that those were the types of actions
t he enpl oyers expected himto engage in during his ordinary
work duties. Lastly, had the claimant failed to act, it
Iikely would have resulted in the | oss of property for
Respondent No. 2, and al nbst certainly woul d have caused
ill-will between the two respondents.

For the aforenentioned reasons, | respectfully

di ssent.

SHELBY W TURNER, Conmi SSi oner



