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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KENNETH A. HARPER,
Attorney at Law, Monticello, Arkansas.

Respondents No. 1 represented by the HONORABLE LEE J.
MULDROW Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JOHN P.
TALBOT, Attorney at Law, Pine Bluff, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

Respondent No. 1 appeals an administrative |aw judge’s
opinion filed February 15, 2005. The admi nistrative |aw

j udge found, anmong other things, that the claimant proved he
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sustai ned a conpensable injury to his left wist. The
adm nistrative |law judge found that the claimant proved he
was entitled to tenporary total disability for his left
wist injury “fromJanuary 25, 2002, until his healing
period for this injury has ended, which is a date yet to be
determned.” The adm nistrative |aw judge found that
“Respondent carrier No. 1 bears liability, as said
respondent was on the risk at the tinme of claimant’s left,
as well as right, carpal tunnel injuries.”

After reviewing the entire record de novo, the Ful
Conmi ssion affirns as nodified the opinion of the
adm ni strative |law judge. The Full Conmm ssion finds that
the clai mant proved he sustained a conpensable injury to his
left wist. We find that the clai mant proved he was
entitled to tenporary total disability conpensation from May
5, 2003 through July 5, 2003. W find that the clai mant
proved that prospective |eft carpal tunnel surgery was
reasonably necessary in connection with his conpensabl e
injury. W find that the claimant’s | eft wrist problens on
and after April 25, 2002 constitute a recurrence, for which

Respondent No. 1 is liable. The Full Conm ssion therefore
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affirnms the admnistrative | aw judge’s finding that
Respondent No. 1 bears liability for tenporary total

di sability conpensation and reasonably necessary nedi cal
treat nent.

. H STORY

The record indicates that WlliamF. Warren, age 54,
was hired at H&L Poul try Processing in August 2001. M.
Warren testified, “My initial main job was wi ng sawer. You
take the triangle, the wing, you sawit, nmake two cuts on
it. You basically, what you do is |like you grab a handful
of wings that are stacked for you four or five at a tine,
and you can nake two cuts on it, cut it one way, and then
you flip it and cut another way, and you discard - sonetines
you discard the little tips, which are no good....And the
birds are processed very fast.”

The claimant testified that he began suffering from
upper extremty synptons after three or four nonths. The
claimant testified, “it wasn’t so nuch the wists at first,
it was in the hands, swelling, joint swelling, | nean, the

fingers, the whole hands woul d swell, you know, and over the
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nighttinme they may go down a little bit when you sleep and
stuff, but aching, stiffness, tingling.”

The claimant testified that he next began “working on
the scale, weight scale, weighing all the different types of
boxes.” The claimant testified, “I think we were just doing
away with that neat, we had to enpty it out, so you take a
pi ece of paper and | went to take it and throw it in the
trash can and felt a pop, well, 1'd say a pop or sonething
in there.”

Dr. Kenneth W Purvis saw the cl ai mant on January 25,
2002: “Presents with strain to his right wist. He
apparently pulled his right wist while doing sone work,
maki ng a sudden wist turn out at the plant....l put himin
a wist splint and he had al nost inmediate relief of pain.”

The claimant testified that Dr. Purvis provided

injection treatnent, and the clainmant testified that he

continued to work. “Seens like | was off for a while, but I
had - | believe | was back working after, after a very short
tinme.”

The parties stipulated that “the January 2002 injury to

the right wist was accepted as conpensabl e.”
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Dr. Purvis returned the claimant “to limted duty with
his right arni on January 28, 2002.

The cl aimant continued to follow up with Dr. Purvis for
right wist pain, and the claimant testified that he
eventual | y began having problens with both wists.

Dr. Mchael M Mwore wote to Dr. Purvis on March 6,
2002:

As you may renenber, he is a pleasant, 50-year-
ol d, right-hand dom nant gentl eman who was worki ng
at H&L Poul try when he sustained an injury to his
right wist. He reports that he was lifting
crates when he felt a popping sensation over the
dorsal and radial aspect of the right wist.
Following this incident, he noted pain in the
wist. In addition, he devel oped the onset

of pain and nunbness in both hands. M. Warren
reports the synptons will awaken himat night. He
describes pain in the right wist, which is worse
when he perfornms lifting or gripping. He has been
treated with splinting and an injection, which
have provided himmninmal relief....

It is nmy opinion M. Warren’s clinical history and
physi cal exam nation are consistent with a right
de Quervain’'s syndrone and possibly bil ateral
carpal tunnel syndrone...

Due to the fact that M. Warren's synptons have
persisted, it was ny opinion further eval uation
and treatnment were indicated.... M. Warren has
been advised to wear a right thunb spica splint
continuously. He will return to the office in 1
nonth for followup evaluation. Prior to his
return appoi ntnent, he has been scheduled to
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undergo a triphasic bone scan of the right wi st
and a nerve conduction and EMSG study of both
hands. M. Warren can continue his current work
status. He should wear a splint at all tinmes. He
shoul d not performrepetitive work on the line...

Dr. Reginald J. Rutherford provided an EMG Report on

March 8, 2002:

The nerve conduction study i s abnornal
denonstrating nedi an neuropathy |ocalized to the
wrist both upper extremties. Changes are
noderate to severe in degree being nore narked on
|l eft than right. There is no abnornmality

noted on study of the ulnar nerve either upper
extremty or EMG either upper extremty.

In summary present study denonstrates bil ateral
carpal tunnel syndrome of nopderate to severe
degree, the |eft nedian nerve bei ng nost
conprom sed.

The claimant testified, “lI continued to work all the

tinme.”

Dr. Moore reported on April 3, 2002:

On 03/08/02 a nerve conduction and EMG study was
consistent with a noderate to severe bilatera
carpal tunnel syndrome. |In addition, M. Warren's
physi cal exami nation is consistent with a right de
Quervain’s syndrone. M. Warren was recently
treated with an injection into the right first
dorsal compartnent. He reports his right wi st
pain did inprove following this treatnent. M.
Warren’s current primary conplaint relates to

pai n and nunbness in the left hand. The synptons
wi || awaken himat night. He has worn splints

whi ch have provided himmld relief. 1 discussed
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treatnment options at length with M. Warren. It
was ny opinion he would benefit fromleft carpal
tunnel surgery....He elected to proceed with the

| eft carpal tunnel surgery. The surgery wll be
performed on an outpatient basis in the near
future. In regards to his right hand, M. Warren
was treated with a right carpal tunne
injection....M. VWarren will wear a splint on the
right hand for protection. M. Warren will resune
light duty work on 04/18/02. He should not
perform pushing, pulling, or lifting greater than
10 pounds using both hands. He should wear
splints as needed. He should avoid work which
requires gripping or repetitive activity....

Finally, M. Warren’'s hands were evaluated with a
tri phasi c bone scan. The bone scan was

unr emar kabl e except for changes consistent with
m | d degenerative disease. There was no evi dence
of focal increased activity in either wist or
hand. . ..

The claimant testified on cross-exan nation by
Respondent-carrier No. 2's attorney, “they couldn’t get the
I nsurance conpanies to agree on the left hand. | wanted the
surgery before, like | said, before on the left hand because
it was the one that showed to be the nost traumatically, or
showed the nost to have the carpal tunnel.”

Dr. Moore wote to a representative of Respondent-
carrier No. 1 on April 17, 2002:

WIlliamWarren was initially seen on 03/06/ 02 at

which tinme he reported that he had sustained a
right wist injury while he was working at H&L
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Poultry. He experienced a popping sensation when
he was |lifting crates.

Followi ng this incident, he noted pain over the
dorsal and radi al aspect of the right wist.
Shortly after this incident, he noted the onset of
nunbness in the fingers of his right hand. M.
Warren reported that during the past several
weeks, he has devel oped simlar synptons in the

| eft hand. He underwent a nerve conduction and
EMG study, which was consistent wwth a noderate to
severe bilateral carpal tunnel syndronme. His
physi cal exam nation was consistent with a right
de Quervain's syndrome. A recent bone scan
revealed mninmal, increased activity in nmultiple
PIP joints. This finding was felt to be

nonspeci fic and nost consistent with mld
degenerative or arthritic changes.

It is ny opinion M. Warren nost |ikely had a pre-
exi sting bilateral carpal tunnel syndrome. The
carpal tunnel synptons in the right hand were

| i kel y exacerbated by the work injury that
occurred on 01/25/02. In addition, the injury
precipitated a de Quervain’s syndrone. His
clinical history and physical exam nation are
consistent with these diagnoses. It is nmy opinion
the left carpal tunnel syndronme and the bone scan
that reveal ed degenerative changes in the fingers
were not related to the work injury, which
occurred on 01/25/02. ..

The parties stipulated that the “coverage date” for

Respondent-carrier No. 2, Commerce & Industry |Insurance Co.,

began April 18, 2002.

Counsel for Respondent-carrier No. 2 exam ned Shirlene

Wley, a licensed practical nurse enployed with H& Poul try:
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Q D d they ever recommend treatnment on his left
wist?

A. Doctor Purvis just was treating his right
wrist.

Q Okay. D d Doctor Purvis refer himto anybody
el se?

A. He sent himto Doctor Moore.
Q Wat did Doctor More do?

A. He did the nerve conduct studies on both
hands, and then he filed a request for surgery on
his | eft hand.

Q Okay. And what happened with that request?

A. The insurance conpany deni ed coverage on the
| eft hand because he had never filed a claimon
it.

Q And do you renenber when that was that that
occurred?
A. They sent us a notice on April 25'" of 2002.

Q Did you communicate that to M. Warren?

A. Yes....He cane in and | give (sic) himcopy of
the letter.

Q Wiat happened after you comunicated that to
hi n?

A. He went to work, but he said he had wanted his
| eft hand fixed because his right hand was what he
did everything with, and that he wanted to see

if it worked on his left before he commtted to
his right and then be left hel pless.
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Q Did he report any injury that sane day?
A. Later on that night at the end of the
shift....He said that they had made him
come fromthe back off Iight duty and work on
line, and that he was having pain in his |left
wist....
Q Did he nention anything about his shoul der?
A. No, just his wist and his hand.
The record contains a Form AR-N, Enployee’s Notice O
I njury, on which formthe clainmant reported an acci dent
occurring April 25, 2002. The claimant appears to have
di scussed an injury to the left wist, and the clai nant
signed the Form AR-N on May 1, 2002.

The claimant testified regarding an incident occurring

“April 25'". | was - of 2003, | think it was....And |I was
put on the Iine pulling breasts, chicken breasts....And five
m nutes, naybe ten mnutes into that, | couldn’'t, | couldn’t
grasp the breast, | couldn’t hold it, let alone pull it,
coming to ne....and | pulled sonmething in my shoul der, and
all I know, ny whole hand, fromhere.” It appears the

claimant was actually referring to the alleged incident

occurring on April 25, 2002.
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The record also contains a First Report O Injury O
Il ness, prepared May 3, 2002. The First Report indicated
that the part of body affected was the claimant’s |eft
wist, stating, “while pulling breast felt sharp pain.” The
Report indicated that the claimant returned to work on Apri
26, 2002.

Dr. Moore wote to a representative of Respondent -

carrier No. 1 on June 24, 2002, “He conplains of recurrent

pai n over the dorsal aspect of the right wist.... M. Wrren
will continue to wear a right thunb spica splint. He wll
continue light duty work.” Dr. Mbore wote to Respondent -

carrier No. 1 on July 22, 2002:

Wl liamWarren was seen at the Arkansas Hand
Center on 07/22/02 for foll owup evaluation of his
right and left hands. He has a right de
Quervain’s syndronme and bilateral carpal tunne
syndrone. He has been treated with conservative
nmeasures, including a right wist first dorsal
conpartment injection, unfortunately, he reports
persistent synptons in both hands. He descri bes
pai n and nunbness in both hands and pain over the
dorsal and radial aspect of the right wist. The
pain is worse when he perforns lifting and
gripping. A review of systens regarding the
muscul oskel etal system was ot herw se unremnarkabl e.

| discussed treatnent options at length with M.
Warren, which included splinting and repeat
injections or a right de Quervain’'s rel ease and
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bi | ateral carpal tunnel surgery. He feels his
synptons are significant; he would like to proceed
with left carpal tunnel release. | felt this was
a reasonabl e decision...

M. Warren will be scheduled to undergo surgery in
the near future on an outpatient basis. He wll
continue light duty work. He should not perform
pushing, pulling, or lifting greater than 10
pounds using both hands. He should not use his
hands to perform significant gripping or
repetitive work activity. He understands and
agrees with the treatnent plan as outlined and

all questions were answered.

Dr. Moore reported on Cctober 9, 2002, “It is ny
opinion M. Warren woul d benefit frombilateral carpal
tunnel surgery and a right de Quervain's release. At this
time, he has elected to proceed with surgical
treatnment....The surgery will be perfornmed on 11/02/02 on an
out patient basis.”

The record indicates that Dr. More perfornmed a De
Quervain’s rel ease and carpal tunnel release on the right on
Novenber 21, 2002.

The claimant testified, “after | had the surgery |I was
off, I think it was about six weeks or eight weeks,
sonething like that.” The claimant testified that he

received tenporary total disability while he was off work.
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Dr. Moore infornmed Respondent No. 1 on Decenber 5,
2002, “He can performlight duty work. He should not
perform pushing, pulling, or lifting greater than 10 pounds
usi ng both hands. He should not use his hands to perform
significant gripping or repetitive work activity.”

Dr. Moore stated to Respondent No. 1 on January 9,
2003, “M. Warren does have a left carpal tunnel syndrone.
He reports intermttent pain and nunbness in the |left hand
and arm At this time, he does not feel his left hand
synptonms warrant carpal tunnel surgery....He understands
that he will reach his maxi num nedi cal inprovenent follow ng
the right hand surgery in 6 weeks. In addition, he wll
make a deci sion whether to return to full work activities or
proceed with a |l eft carpal tunnel release.... M. Warren wll
continue light duty work. He should not perform pushi ng,
pulling, or lifting greater than 10 pounds using his hands.
He shoul d not use his hands to perform significant
gripping.”

Dr. Moore infornmed Respondent No. 1 on March 4, 2003,
“He reports the pain and nunbness in his right hand have

i mproved. ... M. Warren describes pain and intermttent
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nunbness in the left hand and arm...He felt his left hand
synptons were significant; he has elected to proceed with
carpal tunnel release....The surgery will be performed on an
outpatient basis in the near future....Due to the fact that
M. Warren has left carpal tunnel syndrone, he will continue
light duty work. He should not perform pushing, pulling, or
lifting greater than 10 pounds using his hands. He should
not use his hands to performsignificant gripping.”

Dr. Moore inforned an attorney on March 25, 2003, “The
right carpal tunnel syndrome and right de Quervain's
syndrone could be related to the work injury which M.
Warren reported after he was lifting crates. |In addition,
it is my understanding M. Warren’s job duties required him
to operate a wing saw. |If this job required significant
gri ppi ng, pushing, pulling, or repetitive activity, it is ny
opinion this type of work coul d aggravate or precipitate
synptonms associated with bilateral carpal tunnel syndrone.”

Dr. Moore wote to a registered nurse with Concentra
Managed Care, Inc. on April 8, 2003:

| received your letter dated 04/02/03. According

tothis letter, M. Warren performed repetitive
notion activities with his left hand for 2 hours.
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It is unlikely this [imted work activity would be
the primary cause of a left carpal tunnel
syndrone. ..

The claimant testified that his |ast day of work for
t he respondent - enpl oyer was on or about May 5, 2003. “I
went to work on that Monday and inforned that | was being
term nated,” the claimnt testified, “because | had m ssed
too much time for going to the doctor, appointments with it
what they basically said.”

Dr. Moore wote to a paralegal with The Harper Law
O fice on Decenber 30, 2003:

WlliamWarren was initially seen in the office on
03/06/02 at which time his clinical history and
physi cal exam nation were consistent with a right
de Quervain’s syndrome and bilateral carpal tunne
syndronme. A nerve conduction and EMG st udy
performed on 03/08/02 was consistent with a

bil ateral carpal tunnel syndrome. On 11/21/02, he
was taken to surgery where he underwent a right de
Quervain's rel ease and right carpal tunne

rel ease.

M. VWarren has reached his maxi num nedi cal

| nprovenent. As | stated in a previous letter on
03/02/03, the inpairnment of M. Warren’s right
hand woul d be determ ned by a postoperative nerve
conduction and EMG study. ...

He does have a left carpal tunnel syndrone. |If
the pain and nunbness in his |left hand becone nore
persistent or severe, surgical treatnent could be
I ndi cat ed.
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M. Warren reported that he devel oped the onset of
right hand and arm pain synptons follow ng an
injury that occurred at work. M. Varren was
lifting crates when he felt a popping sensation
over the dorsal and radial aspect of the right
wist. Followng this incident, he noted pain and
nunbness in the right hand and arm M. Wrren

al so describes his job as requiring himto
performrepetitive gripping and lifting using both
hands. He did not describe any hobbies or other
activities that were stressful to his hands...

In regards to the left hand, | received
informati on from Debbi e Doyl e, the case nmanager
from Concentra. She reported that M. Warren had
devel oped synptons in his left hand while he was
performng Iight duty work. Apparently, he was
perform ng repetitive work only 2 hours per day.
It was ny opinion the limted work activity would
be the primary cause of the left carpal tunnel
syndrone. |If M. Warren used his left hand to
performrepetitive work, including lifting and
gripping, It is ny opinion this type of work
activity coul d exacerbate or precipitate synptons
associated with carpal tunnel syndrone. The work
repetitive activities would be the major cause of
his synptons. ...

A pre-hearing order was filed on Septenber 27, 2004.
The cl ai mant contended that he sustained “a right wi st
carpal tunnel injury in January of 2002, and now contends
that he has sustained a left wist and shoul der injury as of
April or May of 2002. The cl aimant seeks continued nedi cal
treatment and paynent of past treatnent, tenporary total

disability benefits fromthe date of injury until a date yet
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to be determ ned, nedical treatnent for a left wist and
shoul der injuries, and permanent partial disability benefits
for his right wist.”

Respondent No. 1, The Insurance Link, contended that
“claimant’s current difficulties are related to an injury
t hat occurred after The Insurance Link went off the risk,
t hat cl ai mant cannot establish by objective nedical evidence
that his current difficulties are related to the January 25,
2002 conpensable right wist injury, that claimnt cannot
establish that his January 2002 conpensable injury
represents the major cause of his current difficulties.”
Counsel for Respondent No. 1 indicated at hearing that, if
the claimant was assigned an inpairnment rating for the
January 2002 injury, then Respondent No. 1 would pay
benefits associated with that rating.

Respondent No. 2, AIG C aim Services, contended that
“any problens claimant was having in April or May of 2002,
were due to previous injuries and/or degenerative problens.”

The parties agreed to litigate the foll ow ng issues:

“Conpensability of the left wist and shoul der injuries and
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whi ch carrier would be responsible for claimant’s left wi st
and shoul der injuries.”

A hearing was held on Novenber 19, 2004. The attorney
for Respondent No. 1 indicated at that tine that nedical
treatment associated with the January 2002 (right wist)
injury was paid, and that the claimant was paid for the tine
he was off work for the January 2002 injury.

The claimant testified:

Q Now, are you still having problens with your
left wist?

A Yes.
Q Wat kind of problens are you having?

A Wll, it's really ny left shoulder and ny |eft
wrist, too, cause | still have swelling and
tingling. Since, the left hand has never been
really dealt with or treated or anything like
that, and it’s been right at two years and stuff
and |I’ve found | don’t have the strength. |

can’t, | have difficulty picking up things |ike

pi eces of paper, opening bottles, like the
bottles, |ike soda pop bottles and stuff |ike
that....Wen |'mat rest nmy armhurts, ny shoul der
hurts....

Q And you're still having problens with your

left wist and your left shoul der?

A. Correct.
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Q And are you asking that you get nedica
treatnment for that?

Correct.

o >

Okay. Now, |et ne ask you, since the |ast day
t hat you worked out at H&L - and that was in 2003,
is that correct?

A. | believe so, yes.

Q - have you worked since then?

A. | worked for a couple of weeks during the

Chri stmas holidays for a convenience store, |ike

m Decenber 21%' to January 8'", 7'" sonething
e that.

—_—h
—_—
~o0 =

Q GCkay. Now you al so received unenpl oynent
conpensation, did you not?

A.  Yes.
Q Okay. And when did you receive that?

A. It started three nonths after, two nonths
after | was termnated fromH&L, and |, until
probably for or five nonths ago, | think.

Q Are you able to go back to doing the work that
you were doing at H&L?

A.  No.

Q Can you function vocationally with your right
or left arnf

A. | don’'t think so, not at this tine. | don't
believe | can.
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The adm nistrative | aw judge found, anong ot her things,
that the claimant proved he sustained a conpensable injury
to his left wist. The adm nistrative |aw judge found that
the claimant proved he was “entitled to tenporary total
disability indemity benefits in relation to his left wist
injury fromJanuary 25, 2002, until his healing period for
this injury has ended, which is a date yet to be
determ ned.” The administrative |aw judge found that
“Respondent carrier No. 1 bears liability, as said
respondent was on the risk at the tinme of the claimant’s
left, as well as right, carpal tunnel injuries.”

Respondent No. 1 appeals to the Full Conm ssion.

1. ADJUDI CATI ON

A. Conpensability

Ark. Code Ann. 811-9-102(4)(A) defines “conpensable
injury”:

(i) An injury causing internal or external

physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused by
a specific incident or is not identifiable by tine
and place of occurrence, if the injury is:

(a) Caused by rapid repetitive notion. Carpal
tunnel syndronme is specifically categorized as a
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conpensable injury falling within this
definition[.]
A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). The claimant’s burden of proof shall be a
preponderance of the evidence, and the resultant condition
is conpensable only if the alleged conpensable injury is the
maj or cause of the disability or need for treatnment. Ark.
Code Ann. §11-9-102(4)(E)(ii).
In the present matter, the claimant descri bed hand-
i ntensive work for the respondent-enpl oyer beginning in
August 2001, and the clainmant testified that he began
suffering fromhand synptons bilaterally after three to four
nmont hs. The cl ai mant sought nedical treatnent for an
accidental injury to his right hand on January 25, 2002.
The evidence indicates that this injury was a right wi st
sprain - it was not a gradual carpal tunnel injury, but in
any event, Respondent-carrier No. 1 appears to have paid al
nmedi cal treatnment and tenporary total disability related to

the claimant’s right hand. Respondent No. 1 essentially
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states on appeal that it does not dispute conpensability of
benefits for the claimant’s right hand and wi st.

Through a referral fromDr. Purvis, Dr. More began
treating the claimant in March 2002. Dr. Moore reported
“pain and nunbness in both hands.” Dr. Moore diagnosed
possi bl e “bilateral carpal tunnel syndrone.” Dr. Rutherford
subsequent|ly perforned el ectrodi agnostic testing. Dr.

Rut herford reported “bilateral carpal tunnel syndrone of
noderate to severe degree, the |eft nedian nerve bei ng nost
conprom sed.” Dr. Rutherford s findings thus denonstrate
obj ectively-shown bil ateral carpal tunnel syndrone. The
Ful | Comm ssion finds that the claimant sustai ned car pal
tunnel syndronme on the |left, which injury caused physi cal
harmto the claimant’s body and arose out of and in the
course of the claimant’s enploynment with the respondent -
enployer. W also find that the conpensable injury was the
maj or cause of the claimant’s resulting disability and need
for treatnent.

Dr. Moore first recomended | eft carpal tunnel surgery
on April 3, 2002. The Conm ssion notes, however, that the

cl ai mant never underwent this surgery. Respondent No. 1 was
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“on the risk” at the tinme of the first surgical
recomrendation. We also note Dr. Moore’s April 17, 2002
opinion, to wit: “the left carpal tunnel syndrone and the
bone scan that reveal ed degenerative changes in the fingers
were not related to the work injury, which occurred on 01-
25-02.” This opinion fromDr. Mwore is entitled to m ni nal
wei ght in adjudicating conpensability of the claimant’s |eft
carpal tunnel syndrome. The claimant’s work-rel ated
synptons involving his |eft upper extremty were not
causally related to the right wist sprain occurring on
January 25, 2002. The claimant’s right wist sprain is not
directly relevant with regard to whether or not the clai nant
sustained a gradual injury on the left. Further, the record
does not clearly indicate which “degenerative changes” Dr.
Moore was referring to. Dr. More ordered an x-ray on the
right follow ng the January 2002 wist sprain; this study
reveal ed degenerative changes on the right. However, Dr.
Rut herford s EMG study clearly showed carpal tunnel on the
left and the right. Dr. Rutherford did not conclude that
the claimant’ s bil ateral carpal tunnel syndronme was

“degenerative,” nor has Dr. Moore ever so found.



Warren - F209440 24

Respondent-carrier No. 2 began providing coverage on
April 18, 2002. According to the testinony of the conpany
nurse, the claimant knew by about April 25, 2002 that the
conmpany’s insurance carrier was not going to pay for surgery
on the left. The record does not clearly show which carrier
sent out this notice. But in any event, the clai mant
pronptly reported a work-related injury to the left hand on
or about April 25, 2002. The evidence denonstrates that the
cl ai mant did have an objectivel y-shown, work-rel ated carpa
tunnel condition on the left. The clainmnt also requests
benefits for an alleged | eft shoulder injury, but there is
no evi dence before the Conm ssion to support a finding of a
shoul der injury.

The Full Commi ssion finds that the claimant sustained a
conpensabl e | eft carpal tunnel injury. Dr. More's reports
on March 25, 2003 and April 8, 2003 appeared to be
i nconsi stent, which reports essentially indicated that Dr.
Moore was unsure at that tinme whether or not the claimnt’s
| eft carpal tunnel condition was or was not work-rel ated.

But Dr. Moore stated in Decenber 2003, “It was mnmy opi nion

the limted work activity would be the primary cause of the
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| eft carpal tunnel syndrone.” Medical opinions addressing
conpensability nust be stated within a reasonabl e degree of
nmedi cal certainty. Ark. Code Ann. 811-9-102(16)(B). \Were
a nedical opinion is sufficiently clear to renbve any reason
for the trier of fact to have to guess at the cause of the
injury, that opinion is stated within a reasonabl e degree of

medi cal certainty. Howell v. Scroll Tech., 343 Ark. 297, 35

S.W3d 800 (2001). In the present matter, the Ful

Comm ssion finds that Dr. Moore’s Decenber 2003 report
constitutes probative evidence indicating that the
claimant’s | eft carpal tunnel condition arose out of and in
the course of the claimant’s enploynment. W therefore
affirmthe admnistrative law judge' s finding, “d ai mant has
proven by a preponderance of the credible evidence that he
sustai ned a conpensable injury to his left wist.”

B. Tenmporary Disability

An enployee with a scheduled injury is entitled to
tenporary total disability conmpensation during the tinme that
he remains within his healing period and has not returned to

work. Ark. Code Ann. 811-9-521(a); Wheeler Constr. Co. V.

Armstrong, 73 Ark. App. 146, 41 S.W3d 822 (2001).
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The adm nistrative | aw judge found in the present
matter, “Claimant is entitled to tenporary total disability
indemity benefits in relation to his left wist injury from
January 25, 2002, until his healing period for this injury
has ended, which is a date yet to be determ ned.” The Ful
Comm ssion does not affirmthis finding. W have determ ned
supra that the claimant sustained a conpensabl e car pal
tunnel injury on the left. The clainmant was first di agnosed
with bilateral carpal tunnel syndrone in March 2002. The
claimant testified, however, that he continued “to work all
the time.” We note that the claimant was off work for a
nunber of weeks after undergoing surgery on the right upper
extremty in Novenber 2002. The cl ai mant agreed that
Respondent No. 1 paid an appropriate period of tenporary
total disability conpensation related to this surgery.

The “healing period” is defined as “that period for
healing of an injury resulting froman accident.” Ark. Code
Ann. 811-9-102(12). \Whether a claimant’s healing period has
ended is a factual question to be resolved by the

Commi ssion. Dallas County Hosp. v. Daniels, 74 Ark. App.

177, 47 S.W3d 283 (2001).
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In the present matter, the record indicates that the
claimant has remained within a healing period since the
di agnosi s of bilateral carpal tunnel syndrone in March 2002.
The claimant continued to receive treatnment for his |left and
right carpal tunnel condition. Dr. More recomended
surgery on the left in April 2002, July 2002, Cctober 2002,
and March 2003. This recommended surgery by the treating
physi ci an was never carried out. The clainmant’s enpl oynent
was term nated on or about May 5, 2003. A term nation of
enpl oyment does not cut off an enployee’ s entitlenent to

tenporary total disability conpensation. King v. Tree House

Devel opers, Wrkers’ Conpensati on Comm ssion F212615 (Feb.

27, 2004). The claimant testified that he began receiving
unenpl oynment conpensation within two nonths after the
termnation of his enploynment. An enployee is not entitled
to tenporary total disability while he is receiving

unenpl oynent conpensation. Allen Canning Co. v. Wodruff,

CA 04-1364 (Ark. App. 9-7-2005).
The Full Comm ssion finds that the instant claimant
proved he was entitled to tenporary total disability

conpensati on begi nning May 5, 2003, the date of the
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claimant’s term nation of enploynent with the respondents,
until July 5, 2003, the approxi mate date the clai mant began
recei vi ng unenpl oynent conpensati on.

C. Recurrence/ Aggravati on & Apporti onnent

Finally, a recurrence is not a newinjury but nerely
anot her period of incapacitation resulting froma previous

injury. Atkins Nursing Hone v. Gray, 54 Ark. App. 125, 923

S.W2d 897 (1996). A recurrence exists when the second
conplication is a natural and probabl e consequence of a

prior injury. Wldon v. Pierce Bros. Constr., 54 Ark. App.

344, 925 S.W2d 179 (1996). An aggravation is a new injury

resulting froman independent incident. Farm and Ins. Co.

v. Dubois, 54 Ark. App. 141, 923 S.W2d 883 (1996). \WWen
the second conplication is found to be a natural and
probable result of the first injury, the enployer initially
liable remains liable; only where it is found that the
second epi sode has resulted from an independent intervening

cause is that liability affected. Bearden Lunber Co. V.

Bond, 7 Ark. App. 65, 644 S.W2d 321 (1983). The test of
whet her a causal relationship exists between the first

epi sode of injury and the second is a question of fact for
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the Comm ssion. Carter v. Flintrol, Inc., 19 Ark. App. 317,

720 S.W2d 337 (1986).

The adm nistrative | aw judge found in the present
matter, “Respondent carrier No. 1 bears liability, as said
respondent was on the risk at the time of claimant’s left,
as well as right, carpal tunnel injuries.” The Ful
Comm ssion affirns this finding. Respondent No. 1 argues on
appeal that the claimant “sustained either a newinjury or a
conpensabl e aggravation on April 25, 2002, primarily
involving his left wist, armand shoul der.” Respondent No.
1 asserts that the claimant’s “new synptons” to his left
upper extremty on and after April 25, 2002 constitute “a
classic new injury or conpensabl e aggravation.” Respondent
No. 1 alternately contends that liability should be
apportioned between the two carriers. Respondent No. 1

cites Blasingame v. Miultistaff Leasing, Wrkers’

Conmpensati on Comm ssi on FO08967, F009694, F105066 (Jan. 14,
2003).
The Full Comm ssion recogni zes that we apportioned

l[iability between two carriers in Blasingane, supra. In

t hat case, however, the claimant had sustai ned a conpensabl e
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injury while one carrier was on coverage and anot her
conpensable injury while a separate carrier was on cover age.
The Full Comm ssion determ ned that the claimant had
experi enced a permanent increase in synptons as a result of
t he second conpensabl e event. “Thus,” the Full Conmm ssion
found, “apportionnent of future benefits between Respondent
No. 1 and Respondent No. 2 is appropriate.”

In the present matter, the record does not show t hat
t he clai mant sustai ned a new conpensable injury, that is to

say, an “aggravation,” to his left upper extremty on Apri
25, 2002 and followi ng. An aggravation, being a new injury
wi th an i ndependent cause, nust neet the definition of a
conpensable injury in order to establish conpensability for
t he aggravation. Dubois, supra. The aggravation of a
preexi sting condition and an i ndependent intervening cause
are one and the same. Bond, supra. |In the present matter,

the Full Comm ssion recogni zes that Respondent No. 2 was “on
the risk” at the tine of the claimant’s reported injury to
the left hand on April 25, 2002 and foll ow ng.

Nevert hel ess, the record shows no new objective findings on

that date and afterward establishing a conpensable injury or
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aggravation. Wthout a showi ng of a conpensable
aggravation, we are unable to apportion responsibility for
benefits between the two carriers. The Full Comm ssion
therefore affirns the admnistrative | aw judge’s finding
t hat Respondent No. 1 bears liability for the claimant’s
wor ker’ s conpensation benefits.

Based on our de novo review of the entire record, the
Ful Il Comm ssion affirnms as nodified the opinion of the
adm nistrative law judge. The Full Conm ssion finds that
the clai mant proved he sustained a conpensable injury to his
left wist. We find that the claimant proved he was
entitled to tenporary total disability conpensation from May
5, 2003 through July 5, 2003. The claimant proved that
carpal tunnel surgery, as recomrended by Dr. More, was
reasonably necessary in connection with the claimant’s
conpensable injury on the left. W find that the clainmant’s
synptoms on April 25, 2002 and follow ng constituted a
recurrence, and that Respondent No. 1 is liable for
tenporary total disability conpensation and reasonably
necessary medical treatnment. The claimant’s attorney is

entitled to fees for |egal services pursuant to Ark. Code
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Ann. 811-9-715(a)(Repl. 2002). For prevailing on appeal to
the Full Comm ssion, the claimant’s attorney is entitled to
an additional fee of five hundred dollars ($500), pursuant
to Ark. Code Ann. 811-9-715(b)(2)(Repl. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney di ssents.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| nmust respectfully dissent fromthe majority
opi nion finding the claimnt sustained a conpensable |eft
wist injury. The majority finds that the clai mant has
proven by a preponderance of the evidence that he sustai ned
a conpensable injury to his left wist in the formof a
recurrence, for which respondent No. 1 is solely liable.
Yet, the mpjority fails to distinguish whether this

“recurrence” is a gradual onset or a specific incident
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injury. Because the claimant has failed to nmake a claimfor
a gradual onset left carpal tunnel injury, no conpensable
recurrence of such an injury can follow. On the other hand,
the claimant has clearly failed to prove the elenents of a
specific incident left carpal tunnel injury, which is what
he claims to have suffered. Therefore, benefits cannot be
awarded for a recurrence of a gradual onset injury which the
claimant has failed to prove is conpensabl e.

The cl ai mant was concl usi vely di agnosed with
bil ateral carpal tunnel syndronme by March 8, 2002, pursuant
to an NCV/ EMG study by Dr. Reginald Rutherford. This
di agnostic study cane after the clainmant clained a specific
incident to his right wist in January of that sane year.
The claimant’s right wist injury was accepted by respondent
No. 1 and all associated benefits were appropriately paid.
Al though fully aware of his |eft carpal tunnel condition no
| ater than March of 2002, the claimant failed to nake a
claimor to seek benefits for his left wist until April 25,
2002, at which time he specifically reported that while
pul ling apart a chicken breast, he experienced a “burning in

my left armand wist that caused ny whole armto hurt... .~
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The cl ai mant never asserted nor filed a claimfor a gradual
onset injury to his left wist, claimng only a specific

i ncident had occurred that caused himinjury to his left
wrist, hand, and shoul der. For reasons thoroughly di scussed
by the magjority, the clainmant has failed to prove that he
sustained an injury to his left shoulder on April 25, 2002.
Therefore, the decision of the majority to deny
conpensability of the claimant’s all eged | eft shoul der
injury is correct, and in this regard, | would concur with
the majority finding.

In order to prove a specific incident or
accidental injury, Ark. Code Ann. 811-9-102(4)(A) (i) (Repl.
2002) requires that the claimant prove by a preponderance of
the evidence that the injury was caused by a specific
incident, identifiable by time and place of occurrence,
whi ch arose out of and in the course of enploynent, which
resulted in internal or external physical harmto the body,
and which required nmedical services or resulted in

disability or death. See also, Wal-Mart Stores, Inc. V.

West brook, 77 Ark. App. 167, 72 S.W3d 889 (2002). In

reference to carpal tunnel injuries, Ark. Code Ann. 811-9-
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102(4) (A)(ii) provides that carpal tunnel syndronme is
specifically categorized as a conpensable injury falling
within the definition of a conpensable injury. However, Ark.
Code Ann. 811-9-102(4)(A)(ii) specifically deals with
gradual onset injuries, Wwhereas accidental, or specific
incident injuries are covered in 811-9-102(4)(A)(i). The
Comm ssion is strictly prohibited from broadeni ng the scope
of the workers’ conpensation | aws under the provisions of
Ark. code Ann. 811-9-1001. Specifically, this section of the

statute states:

In the future, if such things as the
statute of l[imtations, the standard of
review by the workers’ conpensation
commi ssion or the courts, the extent

whi ch any physical condition, injury, or
di sease shoul d be excluded from or added
to coverage by the law, or the scope of
t he workers’ conpensation statutes need
to be liberalized, broadened, or

narrowed, those things shall be



Warren - F209440 36

addressed by the general assenbly and
shoul d not be done by the Adm nistrative
Law Judges, the workers’ conpensation

commi ssion, or the courts.

Further, the Conm ssion is required under the
provi sions of Ark. Code Ann. 811-9-704(c)(3) to strictly

construe the statute. In Lawhon Farm Services v. Brown, 335

Ark. 272, 984 S.W2d 1 (1998), the Suprene Court stated:

Strict constructi on neans narrow

construction. I n Arkansas Conference

Seventh Day Adventists v. Benton Gty

Board of Equalization, 304 Ark. 95, 800

S.W2d 426 (1990), and Thomas v. State,

315 Ark. 79, 864 S.W2d 835 (1993), we

wote that strict construction requires
t hat nothing be taken as intended that

is not clearly expressed. The doctrine

of strict construction is to use the

pl ai n meani ng of the |anguage enpl oyed.
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Hol aday v. Fraker, 323 Ark. 552, 915

S.W2d 280 (1996). Even when statutes
are to be strictly construed, however,
they must be construed in their

entirety, harnonizing each subsection

where possible. MenArk Pallett Co. V.
Li ndsey, 558 Ark. App. 309, 950 S.W2d
468 (1997).

The Conmmission is certainly not a court of equity,
and applying the above, although we nust “harnoni ze each
subsection [of the statute] where possible”, we cannot go
beyond the statutory boundaries set forth before us by the
general assenbly. In the present claim the majority does
not specifically state that it finds the claimant’s |eft
carpal tunnel syndrome to be a gradual onset injury, but it
strongly indicates that this is the case by quoting the
provisions set forth in 811-9-102(4)(A)(ii) as its basis for
a finding of conpensability. As previously nentioned, the
claimant has failed to nake a claimfor a gradual onset

carpal tunnel injury to his left wist. Therefore, it is an
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error to make a finding based upon this subsection of our
statute. Moreover, because there can be no finding of
conpensability of an injury that was not clained by the
claimant, it logically follows that there can be no finding
of a conpensabl e recurrence of such an injury.

The cl ai mant cl ai ned that he sustained an
accidental injury to his left wist on April 25, 2002, while
he was pulling apart a chicken breast at work. Wiile the
maj ority acknow edges that the claimant’s | eft carpal tunnel
is not causally related to his right wist injury of January
2002, and that he pronptly reported a work-related injury to
his I eft hand on or about April 25, 2002, the mgjority
states, “The evidence denonstrates that the claimnt did
have an objectivel y-shown, work-rel ated carpal tunnel

condition on the left.” Therefore, concluded the ngajority,
the claimant’s synptons on April 25, 2002 and foll ow ng
constituted a conpensabl e recurrence of his preexisting
carpal tunnel syndronme. If this is in fact the case, and a
recurrence being “another period of incapacitation resulting

froma previous injury”, Atkins Nursing Home v. Gray, 54

Ark. App. 125, 923 S.W2d 897 (1996), then it goes w t hout
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saying that the conpensability of the claimant’s condition
shoul d have first been established before a conpensable
recurrence could be found. Certainly under the present set
of facts and circunstances, it would seemto place an undue
burden on respondent No. 1 to be held liable for the
conpensabl e consequences of a recurrence of an injury for
whi ch conpensability was never established. Equally, it
woul d seemto be beyond the scope of our jurisdictionto
make a claimon the claimant’s behalf which he failed to
make bel ow in order, perhaps, to soft-shoe an award of
benefits for what has the appearance of being a legitimte
work-related injury. In failing to make a claimfor a
gradual onset injury, the claimant has |likewse failed to
prove the el ements necessary to establish the conpensability
of such an injury.

In Bennett v. City of Benton, Full Conmi ssion

Opinion filed August 14, 1996 (C ai m No. E500506), we

st at ed:

The proposition that a party bringing a

cl ai m nust establish every el enent
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required to establish such a claimin
order to prevail is an elenentary
concept of law. Certainly, proof of the
facts necessary to establish certain

el enents can be provided by the
stipulations of the parties, and, where
evidence related to an elenent is
unrebutted, the elenment may be
established with only mnimal evidence.
However, the party opposing the claimis
not required to specifically challenge
every element of a claimin order to
bring the element into issue. Instead,
by chal l enging the claim the opposing
party brings every elenent of the claim
into issue and i nposes a burden of
establishing each el enent of the claim

on the party bringing the claim
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We concl uded that the above is an “elenentary
tenet of the law,” such that a clainmant cannot claim
surprise by its application.

Clearly, the claimant was fully aware of his left
carpal tunnel condition prior to his alleged accidental
injury of April 25, 2002. Therefore, he cannot prove the
el ements necessary to establish a left carpal tunnel injury
pursuant to Ark. Code Ann. 811-9-102(4)(A)(i). Additionally,
the claimant has failed to make a claimfor injury to his
left wist pursuant to Ark. Code Ann. 811-9-102(4) (A (ii).
Because the claimant has failed to prove that he sustained a
specific incident injury in the formof left carpal tunnel
syndrone, and because he has failed to make a claimfor a
gradual onset carpal tunnel syndrone injury, surely he
cannot now be awarded benefits for a recurrence of either of
those alleged type injuries. Therefore, | rnust respectfully
dissent fromthe majority finding that the clai mant has
proved by a preponderance of the evidence that he sustai ned
a conpensabl e recurrence of his left carpal tunnel syndrone.
Moreover, | rmnust respectfully dissent fromfinding that the

cl ai mant has proven by a preponderance of the evidence that
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he is entitled to tenporary total disability benefits
specifically related to his |left carpal tunnel syndrone.
Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



