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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F405776

JAMES K. WATTS, EMPLOYEE CLAIMANT

NELSON UTILITY CONSTRUCTION, EMPLOYER RESPONDENT

FIRSTCOMP INSURANCE CO., CARRIER RESPONDENT

OPINION FILED JUNE 30, 2005

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE STEVEN R. McNEELY,
Attorney at Law, Little Rock, Arkansas.

Respondent represented by HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The respondents appeal from a decision of the

Administrative Law Judge filed February 18, 2005.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The stipulations agreed upon by the
parties are reasonable and are approved.

2. The employee-employer-carrier
relationship existed on May 7, 2004 and
at all other relevant times.

3. Claimant’s average weekly wage is
$750.00.

4. Respondents have controverted this
claim in its entirety.
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5. Claimant proved by a preponderance of
the evidence that he sustained a
compensable injury to his back on May 7,
2004. Claimant sustained his injury in a
specific incident, twisting and turning
on the bulldozer at a work site at
Ralston, Arkansas, on May 7, 2004. This
injury impaired Claimant’s physical
condition; objective findings
establishing this injury include a
May 28, 2004 MRI revealing protruding
discs at three levels and findings of
spasms. The medical records and the
deposition testimony of Dr. Sarah
Sullivan establish that Claimant’s
injury required medical services; this
is also established by Claimant’s
testimony concerning his pain and
inability to work.

6. Claimant’s May 9, 2004 incident does
not constitute an independent
intervening cause. Claimant’s
corroborated testimony concerning the
onset of pain immediately after his
May 7, 2004 injury establishes a causal
connection between the injury and the
increase in Claimant’s back pain
experienced on May 9, 2004. Further,
Claimant’s activity of using a whisk
broom to clean out the floor board of
his truck in not unreasonable conduct
under the circumstances; the
preponderance of the evidence
establishes that this activity merely
increased his symptoms, but did not
result in a second injury or intervening
cause.

7. Claimant sustained his burden of
proving by a preponderance of the
evidence that he is entitled to
reasonably necessary medical benefits in
connection with his injury. Claimant’s
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need for treatment did not arise until
May 7, 2004; since that date, Claimant
has needed medical treatment to address
the pain that arises if he works or
otherwise attempts to exert himself.
Dr. Sullivan’s deposition testimony
affirms the reasonableness and necessity
of Claimant’s prior treatment and his
need for consultation with an
orthopaedic surgeon.

8. Claimant sustained his burden of
proving by a preponderance of the
evidence that he is entitled to
temporary total disability benefits from
May 28, 2004 to July 17, 2004.
Dr. Sullivan took Claimant off work from
May 28, 2004 until July 17, 2004, at
which time she hesitantly provided him
with a release to return to light duty.
Claimant testified that the did not work
within this time period, and that he had
trouble working after his release to
return to light duty. In the midst of
this time period, Dr. Sullivan confirmed
that Claimant was unable to work.

9. Claimant’s attorney is entitled to
the maximum prescribed attorney’s fee
under Ark. Code Ann. §11-9-715. The
parties stipulated that Respondents
controverted this claim, which would
include the indemnity benefits awarded
in this Opinion.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies
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the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact

made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002). For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996). 

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


