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Decision of Administrative Law Judge: Affirmed and Adopted.

OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed December 2, 2004.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The stipulations agreed to by the
parties are reasonable and are hereby
accepted as fact.
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The claimant has failed to prove by a
preponderance of the evidence that
additional medical treatment,
specifically the surgery proposed by
Dr. Lee Buono, is reasonably necessary
in connection with the compensable
injury.

4. The claimant has proven by a
preponderance of the evidence that he
was still within his healing period from
March 26, 2004, until April 5, 2004.

5. The claimant has proven by a
preponderance of the evidence that he
was totally incapacitated from earning
wages from March 26, 2004, through
April 5, 2004.

6. The claimant has proved by a
preponderance of the evidence that he
was entitled to temporary total
disability benefits from March 26, 2004,
until April 5, 2004.

7. The respondents have controverted all
benefits sought herein.

We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

opinion finding that Claimant has failed to prove by a

preponderance of the evidence that additional medical

treatment, specifically the surgery proposed by Dr. Lee

Buono, is reasonably necessary in connection with his
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compensable injury. Therefore, I would reverse the

Administrative Law Judge on that particular finding.

The Claimant injured his mid-back and thoracic spine on

September 8, 2003, while lifting a grate. He first saw his

primary care physician, Dr. Lynn Reep, followed by Dr. Mark

Gabbie, the company doctor. Both physicians diagnosed the

Claimant with a thoracic sprain and muscle spasms.

Dr. Gabbie took the Claimant off work and prescribed

medication and physical therapy. The Respondents then began

paying indemnity benefits. 

The Claimant underwent an MRI on November 6, 2003,

which revealed a disc bulge at T7-8, with mild narrowing of

the right neural foramen and no significant spinal canal

stenosis; anterior osteophytes at multiple levels; and

multiple thoracic vertebral body hemangiomas. The Claimant

was given an epidural steroid injection on November 25, but

he did not receive any relief from the injection. The

Claimant was then referred to Dr. Richard Hilborn who

treated Claimant conservatively with physical therapy. 

On February 10, 2004, the Claimant saw Dr. Jim

Moore at the request of Respondent. Dr. Moore concluded that
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Claimant had either a sprain/strain or possibly a thoracic

disc. He recommended a selective nerve block and bone scan.

The bone scan was performed on February 25 and revealed

degenerative arthritis in the thoracic spine. Dr. Hilborn

noted that “he did not feel that Claimant’s pain was

secondary to pre-existing degenerative arthritis. I feel

that it is directly related to injuries he suffered on

September 8, 2003, while at work.” The Claimant saw

Dr. Hilborn on two other occasions. On March 23, 2004 he

agreed to release the Claimant to regular duty work as of

April 5th. Claimant was given a return appointment, but as

of March 26th, the Respondents terminated all benefits. 

Since Claimant’s medical treatment and benefits

were controverted, Claimant went to Dr. Jon Tarpley, who

ordered a second MRI scan. The exam revealed “minimal bone

bruising involving the T8 vertebral body” and “a small

stable disc protrusion on the right at the T7-8 level

resulting in mild central spinal stenosis and cord

deformity.” The Claimant was then sent to Dr. Lee Buono.

Dr. Buono reviewed Claimant’s MRI and described the

abnormality as a “disk herniation compressing the right T8
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nerve root.” Dr. Buono recommended surgery since all

conservative measures had failed, including three epidural

steroid injections, physical therapy, medication, and a TENS

unit. Claimant was then scheduled for surgery on

December 10, 2004.

The Claimant’s thoracic injury requires surgery

and the recommended surgery is reasonably necessary to treat

his injury. Employers are required to provide treatment as

may be reasonably necessary in connection with the injury

received by the employee. Ark. Code Ann. § 11-9-508(a). The

claimant must prove by a preponderance of the evidence that

he is entitled to additional medical treatment. Morrow v.

Mulberry Lumber Co., 5 Ark. App. 260, 635 S.W.2d 283 (1982).

What constitutes reasonably necessary medical treatment is a

question of fact for the Commission. Wright Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).

Likewise, treatment intended to reduce or enable a claimant

to cope with chronic pain attributable to a compensable

injury may constitute reasonably necessary medical treatment

within the meaning of Ark. Code Ann. § 11-9-508. Billy
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Chronister v. Lavaca Vault, Full Commission Opinion filed

June 20, 1991 (D704562).

The Respondents have stipulated to the

compensability of the Claimant’s back injury, but they now

argue that the Claimant’s need for surgical treatment is

unreasonable and unnecessary. I find that the Claimant has

proven by a preponderance of the evidence that he is

entitled to additional medical treatment. First, Claimant

has objective medical findings that reveal that he has a

herniated disc at T7-8. Likewise, Dr. Gabbie and Dr. Moore

reviewed Claimant’s MRI and determined that Claimant was

suffering from nerve compression at that level. More

importantly, Dr. Hilborn specifically stated that Claimant’s

pain was directly related to his compensable injury on

September 8, 2003. 

The Claimant underwent many less invasive

treatments than the surgery recommended by Dr. Buono,

including medication (Ibuprofen, Skelaxin, Vicodin,

Hydrocodone, Lodine, Soma, Celebrex, Lortab, Vioxx and

Neurontin), physical therapy, epidural injections and a TENS

unit. It is not unplausible that Dr. Buono would recommend



Yarbro - F311216 -8-

surgery at that point in Claimant’s treatment. The

Respondents argument that the surgery is unreasonable relies

heavily on the fact that the Claimant only saw Dr. Buono on

one occasion and that he was the only physician to recommend

surgery. This argument is unfounded and overlooks the fact

that Dr. Buono was the only doctor to examine the Claimant

at the end of many failed treatment attempts. Instead of

trying the same procedures that were not working, Dr. Buono

decided that surgery was the best option. 

Based on the foregoing, I would affirm the ALJ as

to all findings, except for the finding that Claimant failed

to prove that the surgery proposed by Dr. Buono is

reasonably necessary in connection with his compensable

injury. Accordingly, I respectfully dissent from the

majority’s opinion. 

______________________________
SHELBY W. TURNER, Commissioner

 


