BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAIM NO. F210382

SHARON TEAGUE, EMPLOYEE CLAI MANT
WAL- MART ASSOCI ATES, | NC., EMPLOYER RESPONDENT
CLAI M5 MANAGEMENT, | NC., CARRIER RESPONDENT

OPI Nl ON FI LED NOVEMBER 16, 2005

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE REX CHRONI STER, Attorney
at Law, Fort Smth, Arkansas.

Respondent represented by HONORABLE TOD BASSETT, Attorney at
Law, Fayetteville, Arkansas.

Deci si on of Administrative Law Judge: Reversed.

OPI Nl ON AND ORDER

This case cones on for review by the Ful
Conmi ssion froman appeal filed by the respondents. On
May 4, 2005, an Adm nistrative Law Judge filed an opinion
finding that the clai mant has proven by a preponderance of
t he evidence that she sustained a conpensable injury to her

ri ght shoul der while working for the respondent enployer on
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Septenber 4, 2002. In accordance with this finding, the
respondents were ordered to pay all reasonable and necessary
medi cal treatment in connection with the claimant’s right
shoul der injury, as well as tenporary total disability
benefits begi nning March 6, through April 28, 2003, and then
from June 23, 2003, through August 24, 2003.

A carefully conducted de novo review of this claim
inits entirety reveals that the claimant has failed to
prove by a preponderance of the evidence that she sustained
a conpensabl e right shoul der injury on Septenber 4, 2005.
Therefore, the conpensability of this claimshould be, and
hereby is denied, along with all associ ated benefits.

On Septenber 4, 2002, the claimnt, a door greeter
for the respondent enployer, was allegedly involved in an
incident with a suspected shoplifter on the parking | ot of
Wal -Mart. This alleged incident purportedly resulted in an
injury to the claimant’s right shoul der. During her
deposition of March 24, 2004, the claimant testified that
after she approached the suspect, who was at that tine in

her car, the suspect pulled away abruptly causing the
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claimant’s right armto be jerked. Mre particularly, the

claimant testified regarding this incident as foll ows:

She [the suspect] put the baby in
the front seat, and she wal ked around
and got in the car, and | had - - she
had her door open, and ny armwas - - ny
hand was on the door.

And | asked her for her receipt, and she
was goi ng through her purse telling ne,
just a mnute, just a mnute, and then

she just | ooked up at nme and just gunned
it.

And when she did, she jerked nmy arm and

stuff, alnost jerked ne down,

During her hearing of February 24, 2005, the
claimant offered a slightly different account of the above-
described incident. Instead of testifying that the
claimant’ s door was open at the tine the suspect pulled
away, the clainmant testified that the suspect’s w ndow was
roll ed down. The claimant further testified that she “had
hol d of the door where the wi ndow goes down”, and that her
hand was cupped. The claimant stated that Christy Bridges,

who is enployed by the respondent enployer, canme to the
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scene of this incident shortly after it occurred. The

cl ai mant stated that she infornmed Ms. Bridges that her

shoul der and armwere hurting as a result of this incident,
and that Ms. Bridges called the police. Ms. Bridges did not
testify at the hearing. After a police report was nade, the
claimant allegedly filled out an incident report and then
drove herself to her doctor’s office.

The nedi cal records reflect that the claimnt was
seen by Dr. Todd Hood at the Cooper Clinic in Van Buren on
Sept enber 4, 2002. Dr. Hood's clinic note of that visit
reflects that the clainmant was involved in an incident as
above described. However, his summary report of that visit
states the follow ng:

She [the claimant] has had sone

difficulties with prior surgery of her

shoul der in the past by Dr. Giffith

(sic) in 1997. She is unable to abduct

her arm beyond 30 degr ees.

A physi cal exam nation of the claimant by Dr. Hood
reveal ed that the claimant’s supination and pronation were

intact, and that she appeared to have good sensation and

grip strength. In addition, the claimnt, although
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conpl aining that her armwas “very painful”, did not appear
to Dr. Hood to be in acute distress. Dr. Hood did not
observe any dislocation of the claimant’s right shoul der,
t hus he assessed the claimant with a general right arm
injury. Dr. Hood was unable to take X-rays of the claimnt’s
shoul der that day due to a mal functioning machi ne. Stating
that the claimant “has had prior surgery and seens to be
quite disabled”, Dr. Hood referred her for further
eval uati on by a physician specializing in occupational
medi cine. Finally, Dr. Hood included the foll ow ng Addendum
to his report:

Pl ease note, she was observed by ny

nurse as she left the building to lift

with no difficulty her heavy purse and

she was able to drive noving the

steering wheel in planes wthout

difficulty. Please note this is in sharp

contrast to her exam nation with me when

she was unabl e to abduct her arm beyond

30 degrees wi thout marked pain.

In sharp contradiction to Dr. Hood' s notes
concerning his nurse’s observations, the clainmnt testified

that Dr. Hood placed her armin a sling that day, and that

she was, therefore, unable to drive as Dr. Hood's nurse



Teague - F210382 - 6-

observed. The claimant further testified that she was in the
parking lot “for three or four mnutes trying to get ny car
in gear so | could take off with my left hand.” Dr. Hood' s
record does not reflect the claimnt was given a sling for
her right armon the day in question. Finally, the clainant
testified that she was not sure if she was carrying a heavy
purse that day.

The record reflects that the claimant returned to
wor k on Septenber 9, 2002. The nedical records reflect that
t he cl ai mant was next seen for nedical treatnent on
Sept enber 25, 2002, by Kim Jaquish, RNP, at Sparks Regi onal
Medi cal Center under the direction of Dr. Robert Bishop. At
that time, the claimant was assessed with right shoul der
rotator cuff strain, for which she was prescri bed
medi cation. On COctober 7, 2002, the clainmant presented to
Ms. Jaquish with flu-like synptons. No nention was made in
the nedical report fromthat visit of the claimnt’s
shoul der problens. The cl ai mant cancel ed an appoi ntment for
Oct ober 21, 2002, at the River Valley Miscul oskel et al

Center, but was eventually seen there on Novenber 7, 2002. A
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report of that visit reflects that the clainmant was seen “by
her own discretion” due to her alleged denial of approval

for an orthopeaedi c eval uati on. On physical exam nation the
cl ai mant showed wel | maintained external rotation and
abduction strength, with sone inpingenment to forward

fl exion, nore so to lateral abduction. Four X-rays taken on
the date of that service reveal ed, however, that the
claimant’s AC joint appeared to be intact. In addition,
these filnms indicated the presence of mld arthritis in the
claimant’s allegedly injured area, and post-surgical changes
consistent with the claimant’s previous acrom opl asty. The
only significant finding fromthese filnms was a slight
proxi mal mgration of the claimnt’s humerus, which the
exam ni ng physician, Dr. Geg T. Jones, stated could be
consistent wwth rotator cuff dysfunction on tear. Dr. Jones
recomrended that the claimnt’s shoul der be further

eval uated wi th gadol i ni um enhanced arthrogram “gi ven the
previous surgery, the newinjury, the nighttinme pain and the
weakness that she reports, although,” he added, “1 am not

detecting nuch [pain] on ny exam nation.” Dr. Jones further
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recomended that the claimant do hone range-of -notion

exerci ses and a stretching exercise reginme, concerning which
he commented, “She has done that before and seens well
versed and formal therapy will not be necessary.”

An arthrogramof the claimant’s right shoul der was
conduct ed on Novenber 12, 2002, which showed no evi dence of
full thickness rotator cuff tear. Bursitis was, however,
indicated fromthis study. Likew se, an MRl of the
claimant’ s right shoul der was conducted on the sane date.
This study reveal ed the foll ow ng:

Stat us post previous rotator cuff

surgery. No evidence for full thickness

rotator cuff tear on today’ s MR

art hrogram

Some thinning and irregularity of the

articular surface of the paraspi natous

t endon as above, naybe related to post

surgi cal and or degenerative with

possi ble small partial tear along the

undersurface. No full thickness tear is

seen.

Further, mnimal fluid in the

subacrom n/ subdel toi d space was indicative of bursitis and

suggestive of mld fatty atrophy of the deltoid nuscul ature.
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In his progress note dated January 24, 2003, Dr. Jones nade
the foll om ng comments:

A 50 year old Alma female is seen in
foll owup regardi ng her right shoul der.
Her conplex history is well detailed in
the initial presentation on 11-7-02 with
respect to are-injury allegedly in a
wor k associ ated situation that occurred
in Septenber of 2002. | sent her for a
gadol i ni um enhanced arthrogran MRl . |
have that available and | have
personal ly reviewed that. | would concur
with the radiol ogist that a conplete or
even significant re-disruption of the
rotator cuff done previously has not
occurred. ... Mdderate inpingenent
changes are seen but no acute fracture
or other destructive changes are

evi dent .

Dr. Jones stated further that his “suspicion for a
full thickness cuff |esion” based on the claimant’s strength
and di agnostic testing was “very | ow . However, given the
failure of conservative neasures, which included an
injection, to bring the claimant [ asting relief from her
reported pain, Dr. Jones opined that his next step should be
an arthroscopi c procedure. The results of this procedure,

whi ch was performed on March 6, 2003, reveal ed that the

cl ai mant had marked i npi ngenent with significant gl obal
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instability in her right shoulder. In his followup report
of that procedure, Dr. Jones stated:

Certainly, her mechanismof injury with
the lady jerking on her arm may have
resulted in laxity of a capsular nature.

Subsequently, in a letter to the claimant’s
attorney dated April 2, 2003, Dr. Jones wrote:

| had first (sic) this young lady in
Novenber, 2002, at which tinme she
related to nme a history of previous
shoul der injury and reconstructive
surgery by Dr. Giffin in 1997 after

whi ch she had basically been
asynptonmati c and wi t hout probl ens. She
was all egedly injured by her account in
Sept enber, 2002, with a “jerking” injury
after which time she has had unrel enting
shoul der synptons that were unresponsive
to conservative therapy, and, in fact,
she was taken to surgery on March 6,
2003. At that time she was found to have
t hree separate issues, one being a fully
heal ed rotator cuff w thout further

di sruption and two pat hol ogi c i ssues
bei ng damage to the ACjoint with

i npi ngenent and partial damage to the
dorsal surface of her rotator cuff but
nost inpressively is significant |evel

of shoul der gl enohuneral instability.

Al'l three of these issues and findings |
bel i eve are consistent wi th nechani sm of
injury and onset of synptons with which
she describes by the history provided to



Teague - F210382 -11-

me are the major cause of her current

| evel of shoul der synptons.

Regardi ng his surgical discovery of shoul der
instability, Dr. Jones stated further that “the absence of
such issues predating the date of injury again would be
reasonabl y expl ai ned by the mechani smof injury and traum
that she reports in the alleged incident in the ‘shoplifter
apprehensi on’ attenpt that was nade.”

The record reveals that Dr. Jones was obviously
unaware at the time that he authored the above referenced
letter, that the claimant had sustained a new injury or re-
injury to her right shoulder on July 22, 2002, when she fel
down a flight of stairs at home. The cl ai mant was
inconsistent in her testinony as to the distance she
actually fell, with the nunber of stairs ranging fromtwo to
ten. For exanple, in his clinic note dated July 23, 2002,
Dr. Ronal d Schl abach reported the foll ow ng:

Said she went down ten steps of stairs

on her back, her arm caught on railing.

She nostly has pain in he right arm and
ri ght shoul der.
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Subsequently, the claimant testified during her
deposition that she had fallen down two steps, whereas
during her hearing she testified at first that she had
fall en down three steps. Later, the claimant recanted her
earlier testinony and stated that she had actually fallen
down seven steps.

Dr. Schl abach’s physical exam nation of the
clai mant on July 23, 2002, reveal ed nuch the sane results as
her exam nation by Dr. Hood sonme six weeks |ater after her
all eged work related injury. Essentially, the claimnt was
unable to internally rotate her right shoulder or to abduct
her right armany greater than 30 degrees laterally.
However, the claimant’s supination was intact as was her
abduction, and she was able to make a good fist. At that
time, Dr. Schlabach assessed the claimnt with acute right
shoul der strain, for which he told her to take Darvocet, to
apply alternating heat and cool packs, and to do hone
exercises. Dr. Schlabach advised the claimant that if her
shoul der did not inprove, she would need to followup with

Dr. Giffin to re-evaluate her rotator cuff. The cl ai mant
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was taken off of work for two days following this
exam nation

Li kew se, al so unknown to Dr. Jones, the clai mant
i njured her right shoul der when she was hit by a heavy steel
door at work on August 20, 2000. Pursuant to that injury,
the claimant reported to Dr. Robert Thonpson that she was
experiencing pain and popping in her right shoul der.

Finally, in contradiction to what she reported to
Dr. Jones, the nedical records reflect that the claimant had
ongoi ng problens with her right shoulder for well over six
nmont hs after her surgery to repair her torn rotator cuff in
1998. On Novenber 24, 1998, for exanple, Dr. Giffin stated
that he woul d consider the claimant’s ongoi ng residual aches
and pains to be “thoracic outlet type synptons as well as
neurol ogi c etiology”, and that he woul d consider further
wor k-up if her problens persisted.

Pursuant to Arkansas Code Annotated 811-9-
102(4) (A) (i) (Repl. 2002), a conpensable injury is an
accidental injury causing internal or external physical harm

to the body, arising out of and in the course of enploynent,
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and which requires nedical services or results in disability
or death. An injury is accidental only if it is caused by a
specific incident and is identifiable by tine and pl ace of

occurrence. Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. App.

167, 72 S.W3d 889 (2002). Additionally, the claimnt nust
establish a conpensable injury by nedical evidence,
supported by objective findings as defined in 811-9-102(16).
Medi cal opini ons addressi ng conpensability nust be stated

wi thin a reasonabl e degree of nedical certainty. Crudup v.

Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900 (2000). The

injured party bears the burden of proof in establishing
entitlement to benefits under the Wrkers’ Conpensation Act
and nust sustain that burden by a preponderance of the

evi dence. See Ark. Code Ann. 8§ 11-9-102(4)(E)(i)(Repl.

2002); dardy v. Medi-Hones LTC Servs., 75 Ark. App. 156, 55

S.W3d 791 (2001). The Conmission is entitled to review the
basis for a doctor’s opinion in deciding the weight of the
opinion. Id. Furthernore, the Conm ssion is not bound by a
doctor’s opinion which is based largely on facts related to

hi m by cl ai mant where there is no sufficient independent
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know edge upon which to corroborate the claimant’s claim

Roberts v. Leo-Levi Hospital, 8 Ark. App. 184, 649 S. W 2d
402 (1983).

Al t hough Dr. Jones ultimately opined that the
cl ai mant’ s shoul der probl ens were causally connected to her
all eged injury of Septenber 2002, a review of the basis for
this doctor’s opinion reveals that the claimant was not
forthcomng with Dr. Jones regarding her fall down a flight
of stairs six weeks prior to her alleged work rel ated
injury. Mre particularly, Dr. Jones stated in his letter of
April 2, 2003 that the claimant had infornmed himthat she
had “basically been asynptomatic and w thout problens” after
her injury and resulting shoul der surgery of 1997-1998.
However, the record illustrates that the clai mant sustained
two subsequent injuries to her right shoul der after 1998;
once in August of 2000, and again in July of 2002. \Wereas
the first re-injury of August 2000, did not appear to be as
serious as the re-injury of July 2002, both instances
requi red nedical treatnent. Moreover, the claimant’s

physi cal synptons (which are described above), resulting
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fromher fall down the stairs in July of 2002, were
identical to the synptons with which she presented after her
all eged work related injury six weeks later. In addition,
the clai mant was taken off of work for two days after her
re-injury of July 2002. Al of these factors are significant
in that Dr. Jones obviously based his nedical opinion
concerning causation on the clainmant’s “account” of her

medi cal history, which apparently contai ned sonme significant
om ssions. Therefore, Dr. Jones opinion concerning causation
shoul d be given little weight in that he was not fully
informed of the claimant’s nedical history regarding her

ri ght shoulder prior to form ng his opinion.

Mor eover, there were no eyew tnesses - or at |east
none that offered testinmony - to the alleged incident of
Sept enber 4, 2002. The clainmant was the only witness at the
heari ng, and her testinony concerning the details of this
al | eged incident was inconsistent with statenments she nade
during her deposition. For exanple, whereas the claimant
stated in deposition that the suspect’s door was open at the

time of the incident, she testified during the hearing that
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t he suspect’s wi ndow was nmerely rolled down. This is
significant in that the position of the claimant’s body to
the suspect’s car at the time of this alleged incident helps
determine the validity of the claimant’s alleged injury. As
t he respondents have pointed out, had the cl ai mant been
standing on the driver’'s side of the suspect’s car with the
car door open and her right hand on the door, as she first
contended that she was, then it is inplausible that the
claimant’s right armwoul d have been jerked in the manner
whi ch she described. Unfortunately, we have only the
claimant’ s own sel f-serving and inconsistent testinony
regarding the details of her alleged accident on which to
rely. Therefore, we are left to speculate as to the exact
nature of the claimant’s alleged work related injury, and
conj ecture and specul ation, even if plausible, cannot take

the place of proof. Ark. Dept. of Correction v. G over, 35

Ark. App. 32, 812 S.W2d 692 (1991). Dena Construction Co.

v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979). Arkansas

Met hodi st Hospital v. Adanms, 43 Ark. App. 1, 858 S.w2d 125

(1993). In addition, the clainmant offered inconsistent



Teague - F210382 - 18-

accounts of her fall down the stairs in July of 2002.
Regardl ess of the nunber of steps down which she actually
fell, perhaps the nost inportant detail of the claimant’s
accident on July 22, 2002, was that the she reported to

Dr. Schl abach’s nurse practitioner, M. Jaquish, that “her
arm caught on the railing” on her way down. The cl ai mant
adm tted during testinony that the trauma to her right arm
that day could be considered a “jerking episode”. Finally,
Dr. Hood’'s addendumto his report of Septenber 4, 2002, is
telling, in that it describes observed physical activity on
the claimant’s part that was inconsistent within the

physi cal ability which she denonstrated during her

exam nation. Unlike the claimnt, Dr. Hood has no vested
interest in the outcome of this claim and his statenents
contained with his report are, therefore, worthy of belief.
It is well established that questions concerning the
credibility of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Comm ssion. Wiite v. Gregqg Agricultural Ent., 72 Ark. App

309, 37 S.W3d 649 (2001). Wen there are contradictions in
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the evidence, it is within the Comm ssion’s province to
reconcile conflicting evidence and to determ ne the true
facts. 1d. The Conmission is not required to believe the
testinmony of the clainmant or any other w tness, but may
accept and translate into findings of fact only those
portions of the testinony that it deens worthy of belief.
Ld.

Based upon the above and foregoi ng, reasonable
m nds woul d concl ude that the claimant was nore than a poor
hi stori an when she neglected to tell Dr. Jones about her
shoul der injury, which had occurred just weeks prior to her
all eged work related injury. The inconsistencies in the
claimant’ s testinony al so reveal that the claimnt | acks
credibility. Finally, although not directly related to her
al | eged conpensable injury, the clainmant was term nated by
t he respondent enpl oyer on Cctober 3, 2003, for having
vi ol at ed wor kpl ace policies. Mre specifically, the claimnt
was | ater convicted on charges of second degree terroristic
t hr eat eni ng agai nst one of her co-workers. This type of

crim nal conduct certainly weighs against the claimnt’s
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character and credibility, and her testinonial account of
her alleged injury is, therefore, given little weight.

For the reasons stated above, the claimant has
failed to prove that she sustained a conpensable injury to
her right shoulder on the date in question. Therefore, the
conpensability of this claimis hereby deni ed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Mpajority finds that the clainmant did not
sustain a conpensable injury to her right arm In supporting
this finding, the Majority argues that the claimnt is not
credible and finds that her injury was |ikely pre-existing.

In ny opinion, the claimant is very credi ble and the
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evi dence indicates that she sustained a conpensable injury
whi | e apprehending a shop |ifter on the date in question.
Therefore, | nust respectfully dissent.

In supporting their argunent that the claimnt is
not credible, the Majority first notes that the clai mant
al  egedly gave inconsistent testinony regarding the
pl acenent of her hand at the tine of the incident. First, |
woul d note that the respondent admts that the clai mant was
in an altercation with a shoplifter and that she reported
pain in her armimedi ately after the event. Wth regard to
the claimant’s testinony regardi ng the placenent of her
hand, in ny opinion there is no inconsistency. In her
deposition of March 24, 2004, the claimant testified,

...She [the suspect] put the baby in the

front seat, and she wal ked around and

got in the car, and | had - she had her

door open, and ny armwas - - ny hand

was on the door.

And | asked her for her receipt, and she

was goi ng through her purse telling ne,

just a mnute, just a mnute, and then
she just | ooked at nme and gunned it.
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the cl ai mant descri bed the incident as foll ows,

... And she put the baby in the front
seat and she wal ked around to her car
and got in it and | put nmy hand on the
door. She had her w ndow down.

Q Is that on the driver’s side or
passenger’s side door?

A. Driver’s. And | asked her for her
recei pt several nore tines and she was
goi ng through her purse like she was

| ooking for the receipt. Then she | ooked
up at me and just grinned and gunned it.
When she did, she jerked ne. | stunbled
and | caught ny bal ance to keep from
falling.

Q Were you holding onto the door or was
your hand inside the door or do you
recal | ?

A. | had a hold of the door where the
wi ndow goes down. My hand was over it
i ke that (denmonstrating with right
hand) .

Q It was kind of cupped over it?
Yeah.

A
Q And then she took off?
A

Yes.

The Majority opines that the claimant’s testinony is

contradictory in that she first testified that the door

was
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open and then later testified that the wi ndow was rolled
down. The Majority further argues that the clai mant gave
contradi ctory testinony regarding the placenent of her hand.
When conparing the claimant’s two accounts of the incident,

| see no contradiction. In my opinion, it is probable that
the shoplifter initially had the door open and then shut the
door as the clainmant was talking to her. In fact, if the
shoplifter had driven off with the door open, presunably the
cl ai mant woul d have nmentioned it specifically. Furthernore,
inny opinion if the door was open, the claimant |ikely
woul d have been dragged by the car and sustai ned ot her
injuries if she was still holding onto the car while its
door was open.

Wth regard to the clainmant’s hand pl acenent, the
claimant’s initial testinony that her hand was on the door
and subsequent testinony that her hand was cupped on part of
the wi ndow is easily explainable. The cl ai mant never
testified that her hand was on the portion of the door that
i s hidden once closed, and since the driver’s wndow, is on

t he door of the car, her testinony is consistent. Lastly, |
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find that since the respondent is not disputing the

appr ehensi on occurred, any mnor inconsistencies in the
claimant’ s testinony should not automatically be deened to
be fal sehoods.

The Mpajority argues that the claimnt is not

credi bl e because she allegedly failed to disclose her prior
injuries to her physicians. In ny opinion, this failure was
due to the fact that the claimant’s synptons were mnor in
nature and had resol ved. Consequently, she did not deemthem
wort hy of nentioning. The evidence indicates that the
claimant did disclose her initial injury and that she had to
have surgery. This indicates that she disclosed what she
believed to be the relevant information regardi ng her
previous injuries. Though the claimnt was hit by a steel
door in 2000, | note that there is no evidence the claimnt
had further problens with her shoulder until 2002. Likew se,
t hough the claimant fell down a flight of stairs in July
2002, she reported having no further problens until the tine

of her conpensable injury.
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While the Majority would argue that the claimant’s
credibility is in question because she gave contradictory
testinony regardi ng the nunber of stairs she fell down, in
my opinion, that was not purposeful, as the clai mant
adm tted that she had fallen down stairs. In fact, the
claimant indicated at the tinme of her deposition that she
coul d not renenber how nmany steps she had fallen down.
Accordingly, in ny opinion, the claimnt was not
purposefully distorting the facts to further her purposes.

Wiile the claimant’s treating physician was not
infornmed of the incident in 2000 and 2002, in my opinion,
there is sufficient evidence to find that the clai mant
sust ai ned an i njury when apprehending the shoplifter. There
is no dispute that the clainmant returned to work after both
the 2000 and the 2002 injuries. The evidence al so shows that
the claimant presented to the doctor in August and presented
no conpl aints of shoul der problenms. In ny opinion, this
indicates that the claimant’s prior accidents were m nor and

resol ved by thensel ves.
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Next, the Majority argues that because Dr. Hood s
note indicates that his nurse saw the claimant carrying a
heavy purse and driving, she is not credible. | find that
the claimant’ s testinony should be preferred over a hearsay
docurent in the formof a doctor’s note; particularly since
the note in question constitutes hearsay on multiple |levels
and is actually an account by the doctor of what his nurse
all egedly told himregarding the claimant’s behavi or.
I nstead of relying on this note, | find the claimnt’s
testinmony that she did not recall carrying a purse, had a
sling, and had difficulty noving her armto be nore
credible. In supporting this, | note that it is undisputed
that the clai mant was di agnosed and ulti mately underwent
surgery for her injury. Since no one is disputing the
exi stence or extent of the claimant’s injury at the tinme the
doctor’s note was conposed, | find it unlikely that the
cl ai mant woul d have any reason to exaggerate her synptons or
to lie regarding her condition.

Lastly, the Majority opines that because the

cl aimant was convicted of terroristic threatening, she is
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not credible. This conviction involved an incident where the
cl ai mant apparently nmade a generic threat of violence.
However, | note that there was nothing in the claimant’s
actions or crimnal charges that involves any el enent of
di shonesty. As such, | find the Majority’s use of this
conviction in deem ng the claimnt not credible particularly
di sconcerting.

In my opinion, the claimant was in an unfortunate
position in trying to help the enployer. It is undisputed
t he clai mant had never provided such services in the past.
It is also undisputed that the claimant was involved in an
incident wwth a shoplifter and that she reported pain
i medi ately thereafter. Likewise, it is undisputed that the
claimant was jerked by the car, and | find it illogical that
the claimant would not be injured if she jerked her arm
whil e holding onto the door. Though the clai mant did not
di scl ose her prior injuries when going to the doctor, the
record is clear that whatever injuries she had sustai ned had
resol ved thensel ves and that she was able to work at the

time of her injury at work. While the Majority finds the
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claimant is not credible, in nmy opinion, her testinony was
convi nci ng and any inconsistencies were nmnor in nature.
For the aforenentioned reasons, | respectfully

di ssent.

SHELBY W TURNER, Conmi ssi oner



