BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAI' M NOSs. E507146 & E517684
RAYMOND STEELE, EMPLOYEE CLAI MANT
SEBASTI AN COUNTY EMS, EMPLOYER RESPONDENT
ASSCCI ATI ON OF ARKANSAS COUNTI ES, CARRI ER  RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2
OPINION FILED DECEMBER 29, 2005

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE EDDI E WALKER, JR ,
Attorney at Law, Fort Smith, Arkansas.

Respondent No. 1 represented by HONORABLE PAUL GEHRI NG
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE DAVI D PAKE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed, as nodified.

OPI Nl ON AND ORDER

Respondent no. 2, the Second Injury Fund, appeals
and the clai mant cross appeals, a decision by the
Adm ni strative Law Judge finding that the claimnt is
entitled to a 60% 11 o0ss in wage earning capacity in excess of
his previously accepted 26% per manent anat om cal i npairnent

rati ng. Based upon our de novo review of the record, we find
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that the claimant sustained a 30% | 0ss in wage earning
capacity. Accordingly, we nodify the decision of the
Adm ni strative Law Judge.

Prior to the hearing, the Second Injury Fund
accepted liability for the claimant’s wage | oss disability
benefits in the amount of 30% At the February 28, 2005,
heari ng, the claimant contended that he was pernmanently and
totally disabled, or in the alternative, entitled to wage
| oss disability benefits in excess of the permanent
di sability previously accepted in this claim Additionally,
the clai mant contended that he was entitled to an attorney’s
fee on any wage | oss awarded. Respondent no. 1 contended
that the claimant was not permanently and totally disabled,
or alternatively, was not entitled to wage |oss disability
benefits in excess of the 30% accepted by the Second Injury
Fund. Additionally, Respondent no. 1 contended that the
Second Injury Fund was |iable for any additional wage | oss
and attorney fees. The Second Injury Fund contended that the

claimant was not entitled to additional wage |oss disability
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benefits in excess of the 30% previously accepted by the
Second I njury Fund.

The Adm ni strative Law Judge found that the
claimant was not permanently and totally disabled; that the
Second Injury Fund was liable for an additional 30% wage
| oss benefit in excess of the 30% previously accepted by the
Second I njury Fund. The Adm nistrative Law Judge al so found
that the Second Injury Fund was responsible for an
attorney’s fee on the additional 30% wage | oss disability.

The Arkansas Wrkers’ Conpensation Law provides
t hat when an injured worker’'s disability condition becones
stable and no further treatnent will inprove that condition,
the disability is deened pernmanent. In order to be entitled
to any wage | oss disability in excess of permanent physical
i mpai rment, the clainmant nust first prove by a preponderance
of the evidence that she sustained pernanent physical

impairment as a result of the conpensable injury. Needhamv.

Harvest Foods, 64 Ark. App. 141, 987 S.W2d 278, (1998). If

the enpl oyee is totally incapacitated fromearning a
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livelihood at that tinme, he is entitled to conpensation for

permanent and total disability. See, Mnor v. Poinsett

Lunber & Manufacturing Co., 235 Ark. 195, 357 S.W2d 504

(1962) .
The wage-1o0ss factor is the extent to which a
conpensabl e injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App.

232, 58 S.W3d 848 (2001). To be entitled to any wage-| oss
disability benefit in excess of permanent physical
impairnment, a claimant nust first prove, by a preponderance
of the evidence, that he or she sustained pernmanent physical
impairment as a result of a conpensable injury. WVl -Mart

Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W3d 727 (2000).

The Conmmi ssion is charged with the duty of determ ning

di sability based upon a consideration of nedical evidence
and other matters affecting wage | oss, such as the

clai mant’ s age, education, and work experience. Enerson

El ectric v. Gaston, supra.

In determ ning wage | oss disability, the

Comm ssion nmay take into consideration the workers' age,
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education, work experience, nedical evidence and any other
matters which may reasonably be expected to affect the

wor kers' future earning power. Such other matters are
notivation, post-injury inconme, credibility, deneanor, and a

mul titude of other factors. dass v. Edens, 233 Ark. 786

346 S.W2d 685 (1961); Cty of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W2d 946 (1984). Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W2d 130 (1990). A
claimant's lack of interest in pursuing enploynment with her
enpl oyer and negative attitude in |ooking for work are
i npedi ments to our full assessnent of wage | o0ss.

The Comm ssion may use its own superior know edge
of industrial demands, limtations, and requirenents in
conjunction with the evidence to deterni ne wage-| oss

disability. AQler v. Chanpion Parts Rebuilders, 5 Ark. App.

307, 635 S.W2d 276 (1982).

In our opinion, a review of the evidence
denonstrates that the claimant only sustai ned wage | oss
disability in the amount of 30% as accepted by the Second

I njury Fund. When we take into consideration the claimant’s
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age, education, work experience, and the nedical evidence,
as well as the claimant’s |ack of notivation and cooperation
in efforts to reenter the work force, we find that the
claimant is not permanently and totally disabled. The
evi dence denonstrates that the claimant | acked cooperation
in the work conditioning program Juanita Hunphries, the
physi cal therapist’s assistant who actually worked with the
cl ai mant unequi vocally testified that the work conditioning
results were not reflecting of the claimant’s true
abilities. She explained that she used a heart rate nonitor
to objectively determ ne whet her sonmeone was giving a ful
effort during the aerobic activities. The rise in the
nmonitor of only one or two points reflected that the
clai mant was not giving his full effort to the work
conditioning program M. Hunphries explained that there
were times when the clai mant was conpl etely uncooperative
with her attenpts to nonitor his heart rate. Specifically,
he woul d hide the nonitor so she could not |ook at it.

Ms. Hunphries al so described the claimnt’s |ack

of cooperation with the work conditioning program The
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cl ai mant obt ai ned copies of Ms. Hunphries's clinic notes.
She explained that the claimant’s efforts and abilities
significantly deteriorated after he received the clinic
notes. She st at ed:

...[What | noticed in nmy note was if |

put a particul ar exercise that he had no

difficulty with, after he received those

notes, he had difficulty with that

particul ar exerci se.

Ms. Hunphries was questioned by the claimnt’s
attorney regardi ng whether or not there was a personality
conflict between her and the claimant and that could have
been the reason for the claimant’s poor attitude.

Ms. Hunphries testified that she thought the probl em was
that the clai mant was unhappy with the whole programto
start with. She stated that she did not think that he
understood that it was for his benefit. In our opinion, the
claimant’ s | ack of cooperation prevents the Conmm ssion from
giving a fair and accurate assessnment of the claimant’s

physi cal capabilities to nake a determ nation of the

cl ai mant’ s wage | oss.



Steel e - E507146/ E517684 - 8-

The testinony of Ms. Gay Signoff, the vocational
rehabilitation specialist, hired by the Respondent enpl oyer,
al so denonstrates that the claimnt sustained a 30%1o0ss in
wage earning capacity. Ms. Signoff’s report denonstrates
that the claimant has worked as an insurance sal esnman and a
conveni ent store clerk since his 1995 conpensable injuries.
The clai mant has al so been sel f-enployed in the
t el emar keti ng busi ness, conducted nedi cal training, as well
as assisted his famly in a vending business. Al of these
enpl oynments qualify as sedentary to |ight job types for
whi ch the claimant has been released to return to work. The
claimant testified that he was unable to continue the job as
an insurance sal esman because of menory and concentration
probl enms. However, he testified that those probl ens had
improved with a recent nedication change.

The claimant’s work history and transferable
skills both before and after his 1995 injuries also
denonstrate that the claimant cannot prove that he is
entitled to nore than 30% 1 o0ss in wage earning capacity. The

cl ai mant has managenent and organi zational skill which is
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evi denced by his job performance as Sebastian County’s First
Responders organi zer. The claimant al so has nunerous
conputer skills, including know edge of M crosoft Wrd,

M crosoft Whrks, QuickBooks Pro, Turbo Tax, and Excel. He
can conpose and type correspondence and busi ness proposal s
of up to 80 words per minute. He is also even self-taught in
repairi ng DOS based conputer systems. Further, the
claimant’ s vocational retraining capacity was verified as
recently as the year 2000 when he studi ed, tested and becane
certified to sell insurance. The only reason the clai mant
gave for not going back to school to further his education
was | ack of noney.

The claimant is a 40 year old man with 25 plus
years of enploynent still ahead of him The evidence in the
record denonstrates that he has poor notivation and attitude
which is evidenced by his |ack of cooperation with the work
har deni ng program Sinply put, we cannot find that the
claimant is entitled to any additional wage |oss disability

benefits in excess of the 30% offered and accepted by the
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Second Injury Fund. Accordingly, we affirm as nodified, the
deci sion of the Adm nistrative Law Judge.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Majority, in their decision, reduces the
claimant’ s wage | oss benefits from 60% above his permanent
anatomcal rating to 30% over the rating. Based upon a de
novo review of the record, | find that the clai mant shoul d
be entitled to wage | oss benefits greatly in excess of that
awarded by the Majority. In my opinion, he should be deened
permanently and totally disabled or at the very | east
entitled to wage | oss benefits equal to or higher than the
anount awarded by the Adm nistrative Law Judge. Wile the

Majority opines that the claimant |acks notivation to
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return to work, in my opinion, the claimant is notivated to
return to work. Furthernore, | find that the Majority does
not give enough weight in considering the ramfication of
the claimant’ s extensive injuries and his resultant
inability to work in determ ning his wage | oss.

Accordingly, | nust respectfully dissent.

The Majority opines that the claimant | acks
notivation to return to work and that his current
activities are such that he could return to work in a |ight
or sedentary capacity. Specifically, they rely on the
testimony of Juanita Hunphries in arguing that the clai mant
did not give maximumeffort in conpleting his physical
therapy. In ny opinion, Hunphries was not a credible
Wi t ness. Hunphries gave inconsistent testinony regarding
various issues, including her work qualifications and the
effort the claimant gave in physical therapy.

The first inconsistency occurred when Hunphries
testified that she was a |icensed physical therapist.

Despite this testinony, she later admtted that she was a
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i censed physical therapist assistant rather than a
I i censed physical therapist.

The next inconsistency occurred when Hunphries
testified that the claimant had a bad attitude and did not
give maxi mumeffort in his therapy. She indicated that this
beli ef was based on the fact that the claimant’s heart rate
did not increase as she thought it should. She al so
asserted that the claimant asked for copies of his notes
and that he subsequently altered his behavior, seemng to
have increased difficulty perform ng his therapy. Wen
guesti oned about her notes regarding the claimnt,
Hunmphri es indicated that her notes did not show the
claimant had a bad attitude.

On cl oser inspection, the claimnt appeared to be
having difficulty | ong before asking for copies of his
notes. Hunphries testified that her first note after
treating the claimant was on October 21 and that the note
menti oned that the prior day the claimant reported dul
aches and stabbing pains. She said the note further

i ndi cated the clainmant reported he did not feel worse than
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day before. The next note from October 22 indicates that
the claimant had, “The - -very sl ow speed on the
treadm |l |.” Hunphries testified that she tried to convince
the claimant that he could wal k faster but that he reported
he could not. Hunphries went on to indicate that on Cctober
22 and COctober 23 her notes made no nention of the clai mant
havi ng a poor attitude.

On Cct ober 24 Hunphries’ notes indicate that the
claimant put only, “fair effort seenmed to be applied to the

activities today.” Hunphries testified that the note from
Oct ober 27 indicated, “Patient reports increased pain since
starting the program however he feels better. Notes that
does not sound right, but that’s the way it is.” On Cctober
29 the claimant reported feeling sore all over. Hunphries
noted that the claimnt reported an increase in pain and
had a “poor attitude” when asked to increase his pace or to
performcertain tasks that day.

Hunphries indicated that the clai mant asked for

his notes on Novenmber 11 and that after that tine the

cl ai mant woul d have probl ens perform ng those tasks that
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she had previously not assessed himas having probl ens

w th. Hunphries indicated that she believed the clai mant
was waiting to get her attention prior to having difficulty
perform ng those tasks he had previously not been assessed
having difficulty with.

The inconsistency in Hunphries’ testinony is that
her notes show that the claimant was noted as having a poor
attitude both before and after asking for his notes;
whereas her testinony was that the claimant’s behavi or
changed after asking for his notes. The notes indicating
the claimant had a poor attitude al so show the cl ai mant was
maki ng conpl aints of being sore and of suffering frompain
due to his exertions prior to asking for his notes. This
i ndi cates any perceived “bad attitude” was due to the
claimant being in pain but forced to continue rather than
due to a lack of desire to conplete his physical therapy.
Al'so, in ny opinion, since the claimant was aware that
Hunphri es believed he was not giving full effort, it would
not be logical for himto be so blatant in gaining her

attention if he was attenpting to be dishonest.
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Hunphries also testified that she believed the
claimant’ s pain | evel was inappropriate and inconsistent
with his condition. Hunphries testified that the clai mant
reported pain all over and that it was in the sane areas.
She al so indicated she disbelieved the claimant because,
“I’”ve never had a patient to have a nunbness and a stabbing
pain in the sane area before.” Despite this opinion
Hunphri es indicated that the clainmant was only the second
pati ent she had that had increasing chronic back pain
synptonms. Additionally, Hunphries admtted that a condition
such as the claimant’s woul d cause pain and when asked if
the claimant woul d need to have a chroni c pai n nanagenent
speci alist Hunphries testified, “I definitely agree with
that.” Wien Hunphries’ testinony is considered in |ight of
ot her nmedical reports showing the claimant had a legitimte
reason for pain it is apparent the claimnt did not have a
bad attitude, but rather was in pain.

The Majority also relies heavily on Signoff’s
conclusion that the clainmant can perform sedentary work.

Signoff’'s reports also indicate the claimant is able
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performsonme daily activities. Specifically, one report
indicates, “a typical day consists of taking the children
to school, doing | aundry, sweeping, nopping, cooking,
washi ng di shes, and chauffeuring the children to

cheer| eader and basketbal | practice and to basket bal
ganes.”

In my opinion, the claimant’s ability to take
part in daily activities, albeit on a nore limted basis,
is in no way indicative that he is able to work. Signoff’s
own report indicated that the clainmant would only be able
to work part-tinme and noted that the clai mant woul d need a
hal f-day j ob where he could alternate positions every 25 to
30 mnutes. Likew se, Signoff’s report indicated that the
claimant frequently alternated positions in her presence
and that he indicated he could not sit for |ong periods of
time without his | egs going nunb. Furthernore, Signoff’s
report noted, that the clainmant indicated he would, “love
to return to work”, indicating that the claimnt did have
notivation to return to work. In fact, there appears to be

no dispute that the claimant attenpted to return to work as
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an insurance sal esman and as a clerk, but was unable to due
to his physical condition.

Though the claimant is able to engage in sone
personal activities outside of work, in ny opinion, there
has been insufficient evidence to show the clai mant coul d
return to a position accomodating his physical needs.
While the claimant is able to do things at hone, it is
undi sputed that he regularly takes narcotics and will be
required to take themin the future. Likew se, the clainmant
i ndicated that he has to take frequent breaks when active,
which is consistent with the nedical reports indicating
that the claimant will likely suffer fromchronic pain for
t he remai nder of his life.

Hunphries al so admtted that patients with back
probl ens have limted range of notion, nuscle spasns and
nunbness. She al so indicated that the claimnt’s work
capacity would likely be limted to |ight duty which
consisted of not lifting nore than 10 or 20 pounds on an
i nfrequent basis. Hunphries was al so unable to testify as

to how Il ong the claimant could performthose activities.
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The Majority opines that the claimnt’s
medi cati on has changed since quitting insurance sales and
that he could now work in that occupation. However, this
argunent overl ooks the fact that the claimant indicated
that his nmedication still interferes with his ability to
concentrate. The argunent also fails to refute the
claimant’s testinony that part of the reason he could not
concentrate was due to pain. The claimant’s testinony that
he coul d not concentrate due to pain is consistent with the
nmedi cal records and testinony by his physical therapist
that he woul d have chronic pain directly related to his
condition. Furthernmore, his credible testinony that he
of ten has shooting pains and nunbness in his left |leg and
fingers indicates that he would |ikely be unable to work
even in a sedentary capacity.

In contrast to the argunment presented by the
Majority, | find the claimant to be a notivated individual
who was sinply unable to return to work due to his nedica
condition. There is no dispute that the claimant returned

to work after his injury in 1995. In fact, he worked for
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five years after sustaining his initial injury. Likew se,
after the clai mant stopped working for Respondent #1, he
attenpted to return to two workpl aces, despite the fact
that the positions paid significantly |l ess than he earned
at the time of his injury. Furthernore, | note that
Signoff’s records contain nothing to indicate the clai mant
failed to conply with her instructions on finding work.
Accordingly, | find the clainmant was notivated to return to
wor K.

In my opinion, the nedical records al so indicate
that the claimant is unable to return to work. The nedi cal
records indicate the claimant will have ongoi ng pain and
Hunphries testified the claimant would not be able to lift
nore than 10 to 20 pounds on an infrequent basis.
Additionally, the claimant testified he is unable to sit
| ong periods of tine wthout experiencing nunbness in his
extremties. The claimant’s inability to work is further
illustrated by the January 28, 2004 doctor’s note from Dr.
Boxel | . The pertinent |anguage indicates,

Again, | do not feel that this
gentleman is totally disabled by his
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condition. | think if is unlikely that

he will be able to find work or be able

to return to work, but the fact that he

was able to conplete a work

condi tioni ng program suggests that he

could performlight duty sedentary

wor K.
While at a quick glance this note does indicate that the
claimant is not totally disabled, on closer inspection the
| anguage of the note seens to indicate that the claimant is
actually unable to return to work. In fact, the note
contradicts itself as to whether the claimant wll be able
to return to work. In ny opinion, it seens to be given
reluctantly and to be entirely predicated on the fact the
cl ai mant was able to conplete a work-conditioning program
Presumably, this is the same program nonitored by Hunphries
and in which the claimant had pain and difficulty in
conpl eting. The reluctance of the release to work is seen
in the | anguage indicating that the claimant will be
unlikely to find or return to work. This |anguage al so
indicates that the claimant’s limtations are such that he

will not be able to work. Likew se, the note | ater

indicates that the claimant wll suffer from chronic pain
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whi ch supports a finding the claimant will be unable to
return to work. The note indicates,

| think it would be possible for this

gentleman to work light-duty, sedentary

work with the ability to change

positions every 25 to 30 m nutes for

hal f days. That does not nean that the

patient wll not experience pain

associated with the work or the

per formance of physical activity. |

anticipate that he will anticipate

chronic pain related to his neck and

back for the remainder of his life.

Lastly, the severity of the claimant’s injuries
and his ability to replace his inconme show the claimant is
unabl e to earn neani ngful wages. The cl ai mant has had three
| evel fusions in both his cervical and his |unbar spine. It
i s undi sputed that he will have chronic pain and residual
probl ens fromthose surgeries for the renmainder of his
life. Though the Majority accurately indicates that Signoff
reported the claimant would be able to perform sedentary
work, | note that Signoff only indicated the claimant woul d
be able to performpart-time work. The record shows that

the claimant was earning $540 at the time of his injury.

Hi s | ast enpl oynent was working three days a week and
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earning from$7.25 to $7.35 per hour. This totals to
$176. 40. The claimant was forced to quit even those jobs
due to his nedical condition.

There is no evidence in the record indicating
that the claimant would be able to secure work that woul d
allow himto nmake nore than earned at either of those
positions, nmuch less in the anbunt he was earning at the
time of his injury. When considering the severity of the
claimant’ s condition, as evidenced by the nedical records
and the acceptance of a high inpairnent rating in the
amount of 26% and the willingness by Respondent #2 to
accept a high wage-|loss anount of 30% | find the
pr eponderance of the evidence indicates the claimant has
been permanently and totally disabled. For the

af orenenti oned reasons, | nust respectfully dissent.

SHELBY W TURNER, Conmi ssi oner



