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OPINION  AND ORDER

The respondents appeal and the cl ai mant cross-appeal s
an admnistrative |aw judge's opinion filed January 21,
2005. The adm nistrative |aw judge found, anong ot her
t hings, that the clainmant proved he sustained “a conpensabl e
injury in the formof bilateral carpal tunnel as well as
right ul nar nerve problens.” The adm nistrative |aw judge

found that the claimant was “entitled to an additional 3
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percent pernmanent partial inpairnment as a result of his
conpensabl e injuries.” The adm nistrative | aw judge found
that the claimnt did not prove he sustained a conpensabl e
| eft rotator cuff injury. The administrative |aw judge
found that the clainmant proved he was entitled to tenporary
total disability conpensation fromJune 6, 2001 unti l
February 14, 2002, and from February 11, 2003 until

Sept enber 12, 2003.

After reviewing the entire record de novo, the Ful
Commi ssion affirns in part and reverses in part the opinion
of the adm nistrative |aw judge. The Full Conm ssion finds
that the claimnt proved he sustained an additional 3%
anatom cal inpairment as a result of his recurrent neck
injury. The Full Comm ssion finds that the claimnt did not
prove he sustained a conpensable bilateral carpal tunnel
Injury or a conpensable right ulnar nerve injury. W find
that the claimant did not prove he sustained a conpensabl e
injury to his left rotator cuff. Finally, the Ful
Commi ssion finds that the claimant proved he was entitled to
tenporary total disability fromJune 6, 2001 until February
14, 2002.

. H STORY
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Clifford Tyrone Smith, age 43, testified that he becane
enpl oyed with Cooper Tire & Rubber Conpany in July 1980.
The parties have stipulated that the clai nant sustai ned
“conpensabl e neck injuries and | eft ulnar nerve injuries” on
February 21, 1996. The claimant testified that he “felt a
bur ni ng goi ng down my neck” after pushing a tire rack on
February 21, 1996.

The claimant filled out a Form AR- N, Enpl oyee’s Notice
O Injury, on February 21, 1996. The clainmant stated that
he had injured his neck while “pushing odd tire rack away
fromtire conveyor.” An energency departnent record on the
date of injury indicated that the claimant conpl ai ned of
pain fromhis left shoulder to his neck. The clainmant was
di agnosed with “acute nyalgia, strain.”

The cl ai mant agai n sought energency treatnent on July
17, 1996. The energency departnent record indicated that
t he cl ai mant conpl ai ned of neck pain, and nunbness in his
hands and |l egs. The record indicates that the clai mant was
treated conservatively and was placed on bedrest.

The cl ai mant began treating with Dr. Guy O Dani el son,
[1l on August 26, 1996. Dr. Daniel son gave the follow ng

i mpression: “l think that M. Smth has a significant



Smth - F305578 4

mechani cal neck pain conponent, probably this is discogenic
pain. | suspect the C5-6 | evel was the nost predomn nant
pain generator. | also think he has a probable |eft ul nar
neur opat hy.”

On Decenber 10, 1996, Dr. Daniel son performed an
anterior cervical discectony and fusion at C4-5 and C5-6,
and a left ul nar nerve deconpression at the el bow. The
parties have stipulated that the clainmant was assi gned and
was paid a 16%inpairnment rating to the left ul nar nerve.

In March 1997, Dr. Dani el son indicated that he planned
to performa |am nectony at L5-S1. It was indicated on July
21, 1997 that the claimant was “status post L5-S1 bilateral
| unbar | am nectony.” The parties have stipulated that “all
claimant’ s | ower back issues are not work-related and there
are no clains for benefits associated with any | unbar
conplaints.”

The claimant testified that he returned to work in
Decenber 1997. “1 was having pain but | was able to do the
job,” he testified.

An administrative |law judge filed an opinion on
February 3, 1999. The adm nistrative |aw judge found, in

pertinent part:
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4. On February 21, 1996, the claimant sustai ned
an injury arising out of and in the course of his
enpl oynment, to his cervical spine and ul nar

neur opat hy.

5. The clainmant was tenporarily totally disabled
for the periods beginning July 18, 1996 and
continuing through July 21, 1997.

6. The claimant’s healing period ended July 21,
1997.

7. The claimant has a permanent physi cal

i mpai rment in the amount of 10%to the body as a
whol e.

8. The respondent shall pay all reasonable

hospi tal and nedi cal expenses arising out of the
injury of February 21, 1996.

The Full Comm ssion affirmed and adopted the
adm nistrative |law judge' s decision on July 15, 1999. The
parties have stipulated that, pursuant to the admnistrative
| aw judge’s February 3, 1999 decision, the claimnt reached
maxi mum medi cal inprovenent on July 21, 1997. The parties
stipulated that the clai mant sustai ned a 10% whol e- body
impairnment rating as a result of his “conpensabl e neck
injuries.”
The claimant testified that he eventually becane a “1-
DR tire builder” for the respondent-enpl oyer:
A It was a job where | was constantly during ny
period of tinme while | was working, taking steel
belts and putting themon the belt drum and
constantly cutting the belts and applying a piece
of tread to those belts once they were cut and

mashi ng them down and taking themoff the air
ring and putting themonto the conveyor |ine.



Smth -

F305578 6

Q Now, you are noving your hands there in front
of you but we can’t tell on the record what you
were doing with your |left hand or your right hand
in that job. Tell us what you were having to do
as you described that with your left hand first.

A. Ckay. | would have to initially take ny |eft
hand and grab the first belt of the tire that goes
on the belt drumand put it on the belt drum

Once it does the once around as we call it, |
woul d have to lift it up and then take my right
hand with a hot knife and cut the belt.

Q Wis this a process that you were repetitively
doi ng?

A Yes, sir, all during the tinme that | was on
that particular job for that day...

Q And it looks like then in Septenber of 2000
you went to see Dr. Ditsch with sonme swelling in
your left wist. Do you recall that?

A Yes, sir, | remenber it.
Q Tell us what happened.

A. | had tenporarily left 1-DR tire building and
had went to what you call first stage tire
building | believe, if I’ve got the tinme frane
right, and in between the first stage tire
building I was considered disqualified on that job
so | was kind of in linbo and didn’t have a

per manent job right then so they sent ne back to
the spray booth on what they call the truck tire
line. While stacking one of the |arge truck
tires, | hurt my wist.

The claimant presented to Dr. Craig Ditsch on Septenber

25, 2000:

“M. Smith is inwith a history that he was

lifting tires and noving themlaterally. He was in a
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particul ar area that he apparently doesn’t do nuch. This
was on the 239, He devel oped pain in the ulnar styloid

area of his left wist.... No fractures or dislocations
were seen on x-rays, and Dr. Ditsch placed the claimant in a
cock-up splint and returned himto restricted work duty. An
x-ray taken on Septenber 25, 2000 showed soft tissue

swel ling of the wist w thout evidence of a fracture.

On Cctober 6, 2000, the claimant was assessed with
“Wist tendonitis, resolved.” A physician returned the
cl ai mant back to regul ar duty.

The parties stipulated that, on March 11, 2001, the
claimant was working in the job classification of “1-DR tire
builder.” The parties stipulated that the clai mant had been
working in the job classification of 1-DR tire builder for
approximately three years and 6 nonths.

The parties have stipulated that “on March 11, 2001,
cl ai mant sustained a recurrence of the neck synptons from
the original February 21, 1996, conpensable injury.” The
cl ai mant signed a WCC Form N on March 11, 2001. The

cl ai mant descri bed the cause of injury as, “A reoccurring

pain in the neck area.”
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The parties have stipulated that the clainmant was paid
tenporary total disability conpensation follow ng the March
11, 2001 recurrence.

The claimant returned to Dr. Daniel son on March 12,
2001. Dr. Danielson noted that the claimant “began to have
difficulty with his right shoul der approxi mately seven
nont hs ago whi ch has progressed and has becone apparent in
his neck over the |last one and a half nonths.” Dr.
Dani el son’s inpression was “A. Neck pain with right arm
radi cul opat hy possi bly secondary to discogenic pain. B.
Probabl e solid anterior cervical fusion at C4-5 and C5-6."
Dr. Dani el son recomrended addi ti onal diagnostic testing and
put the claimant on limted duty with no lifting over 12
pounds.

Dr. Danielson reported in April 2001, “The MRl scan was
done at Mdther Frances Hospital on 3/24/01. | have revi ewed
the study along with the report. | agree with the
radi ol ogi st that there is small disc protrusions anteriorly
at C3-4 and a central and right-sided disc protrusion at C6-
7 which is alittle bit larger. Plain filns show a
definitely solid fusion at C4-5 and a probably solid fusion

at C5-6."
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Dr. Dani el son reconmended additional diagnostic
testing.

The record indicates that Dr. Barry D. Baskin perforned
an i ndependent nedi cal evaluation on April 26, 2001 and
stated, “My suggestion would be to get this gentleman back
down here for EMG and nerve condution (sic) studies of the
cervical paraspinal muscles in both upper extremties. |If
these studies turn out to be nornmal, then | would certainly
not pursue any further work-up of his neck. He would
benefit probably from sone physical therapy, honme exercise
program and eventually return to work on regul ar duti es.

The EMG | think is an inportant test at this point based on
hi s questionabl e radicular synptons. | would not recomend
di scography at this tine.”

Dr. Aaron Cal odney perfornmed di scography and summari zed
on May 17, 2001, “It appears that M. Smth has a single
| evel synptomatic disc disruption below his cervical fusion
at C6-7 with a normal C2-3 disc and a mninmally degenerative
C3-4 disc without pain production.”

Dr. Baskin stated on June 6, 2001, “1 do think that
this gentleman could be able to resune sone work at Cooper

Tire. He may need to be on sone sort of nodified duty....”
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The claimant testified that he did not return to work at
that time, “Because Dr. G eenspan woul d not send nme back to
work and at the same tinme | was hurting and could not go
back to work....M neck, ny shoulders, nmy arns was all
hurting.”

The parties have stipulated that tenporary tota
di sability conpensation was term nated after June 6, 2001.

On June 27, 2001, Dr. Danielson reconmended surgery at
C6- 7.

Dr. Baskin noted on August 30, 2001, “I would like to
get M. Smith seen for EMG nerve conduction studies. Dr.
Dani el son’s office can arrange this if he would |ike or
woul d be happy to do it. |If there is no evidence of
entrapnment neuropat hies and the patient continues to have
radi cul ar pain, then | think he could be considered a
candi date for anterior discectonmy and fusion. M. Smth
seens to be very sincere in his pain conplaints and he has
been very consistent with nme. | have no reason to suspect
secondary gain. This gentleman seens to want to get his
neck fixed and get back to work. He states his painis

still just as severe as when | saw himpreviously.”
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Dr. Baskin indicated on or about Septenber 13, 2001
that the claimnt could resune restricted |ight duty.

The claimant presented to Dr. Jonat han Bl au on Novenber
15, 2001. The claimant conpl ai ned of “Bilateral hand
nunbness on the right involving all fingers, on the |eft
involving ulnar distribution.” Dr. Blau’ s inpression
i ncluded, “Bilateral carpal tunnel syndromes, mld and
asynptomatic on the left, noderate on the right.”

The cl ai mant agreed at hearing that, when he was
di agnosed with bilateral carpal tunnel syndrone, he had not
been wor ki ng since on or about March 12, 2001.

Dr. Dani el son assessed “HNP C6-7" on February 14, 2002.
Dr. Daniel son planned an “anterior cervical fusion, C6
through 7, renove hardware at C5-6.” Surgery was carried
out on February 14, 2002.

The parties have stipulated that tenporary tota
di sability conpensation was reinstated on or about February
14, 2002.

Dr. Dani el son noted on August 14, 2002, “Previous
wor kup has included an EM5 of the upper extremties which
was done by Dr. Blau on 11-15-01. That study showed

bilateral carpal tunnel syndronme, mld on the left and
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noderate on the right; bilateral ulnar nerve conpressions in
a patient who has had previous ul nar nerve deconpressi on on
the left side; and bilateral radial sensory neuropathies,
mld to noderate of unclear etiology.” Dr. Danielson gave
the follow ng inpression: “A Low back and bilateral |eg
pai n secondary to recurrent HNP. B. Right carpal tunnel
syndrome and right ul nar neuropathy with conpression of the
el bow.” Dr. Danielson recomended, “Because of an increase
in his upper extremty synptons, | amgoing to ask ny staff
to notify the insurance conpany that we would like to
proceed with a carpal tunnel release and ul nar nerve
deconpression at the el bow on the right side. Hopefully,
this can be done in the near future.”

The parties have stipulated that tenporary tota
disability conpensation was paid until Septenber 11, 2002.
The parties have stipulated that “on Septenber 11, 2002,
cl ai mant reached maxi num nedi cal i nprovenent as a result of
the recurrence of synptons which occurred on March 11
2001.”

On Cct ober 8, 2002, Dr. Daniel son performed a “redo
| unmbar | am nectony with possible posterior |unbar interbody

fusion at L5-S1."
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Dr. Daniel son perforned a “division of |eft carpa
tunnel liganment” on February 11, 2003.

Dr. Dani el son perforned the foll owi ng operation on
April 1, 2003: “1. Right ulnar nerve deconpression at the
el bow 2. Right carpal tunnel |iganent division.”

The claimant testified that he returned to work, a
light-duty position, on Septenber 13, 2003. The cl ai nant
al so testified, however, that he continued to have probl ens
with his left shoulder. The claimant related his left-
shoul der difficulties back to the 1996 conpensable injury.

An MRl scan of the claimant’s |eft shoul der was taken
on March 17, 2004, with the follow ng inpression:

“I nmpi ngenment of the supraspinatus tendon by the acrom on.
Appears to be a distal tear in the supraspinatus tendon.”

The claimant presented to Dr. John F. \Wal ker on March

25, 2004:
M. Smth was seen in consultation regarding his
| eft shoulder. He has a problemin his left
shoul der since February of 1996, but only recently
has it gotten worse. There is pain with overhead
nmotion, difficulty with abduction. Presently, he
is on light duty because of nultiple surgeries
i ncl udi ng ul nar nerve transposition and car pal

tunnel problenms. He has had two cervical spine
surgeries and al so two | unbar spine surgeries...
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Dr. Walker’s inpression was “Torn rotator cuff, |eft
shoul der with inpingenent....| plan to do a deconpression of
his | eft shoulder and repair of his rotator cuff.”

A pre-hearing order was filed on March 26, 2004. The
cl ai mant cont ended, anong ot her things, that he was entitled
to tenmporary total disability conpensation “fromon or about
June 7, 2001 until February of 2002 when Respondents
reinstated his TTD benefits,” and the clai mant contended
that he was entitled to tenporary total disability “from on
or about February 11, 2003 until on or about Septenber 12,
2003 when he returned to work[.]” The clai mant cont ended
that he was entitled to tenporary total disability from
April 1, 2004 through April 18, 2004 in relation to
treatnment for his left rotator cuff. The clainmant contended
that he had sustained bilateral carpal tunnel injuries and a
right ul nar nerve injury which had occurred “either as a
conpensabl e consequence associated with his conpensabl e neck
injuries, or represent separate and new conpensable injuries
whi ch have occurred as a result of the rapid repetitive
nature of the job[.]” The cl ai mant contended that he was
entitled to reasonably necessary nedical treatnment for his

carpal tunnel conplaints and right ul nar nerve condition.
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The cl ai mant contended that he was entitled to additional
permanent partial disability benefits in excess of the 10%

i mpai rment rating accepted by the respondents based on the
claimant’ s neck surgery. The clainmant contended that he was
entitled to permanent partial disability benefits as a
result of the alleged conpensabl e carpal tunnel injuries,
right ul nar nerve, and the conpensable |eft ul nar nerve.

The respondents contended, anobng ot her things, that the
cl ai mant coul d not prove his neck conditions or related
treatments were reasonably necessary. The respondents
contended that the claimnt could not prove his carpal
tunnel syndrone or related treatnment was conpensable. The
respondents contended that the claimant could not prove the
medi cal bills and treatnents he had were reasonably
necessary. The respondents contended that “the disability
period(s) claimnt has sustained, if any beyond the periods
of TTD paid by respondents were not incurred as the result
of a conpensable injury.” The respondents contended that if
the clai mant received an award of benefits, then they were
entitled to an offset pursuant to Ark. Code Ann. 811-9-411.

The parties eventually agreed to litigate the foll ow ng

i ssues:
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1. Unpaid TTD. Claimant’s entitlenent to
additional tenporary total disability benefits
during the period fromon or about June 6, 2001
until February, 2002 when Respondents reinstated
the TTD benefits and started paying on Cainmant’s
behal f; Al so, whether Claimant is entitled to any
additional tenporary total disability for the
period fromon or about February 11, 2003 until on
or about Septenber 12, 2003 when he returned to
work on a light duty basis. (The second period of
unpaid TTD is in association with Cainmant’s
treatment for his carpal tunnel and right ul nar
nerve.)

2. \Wether Caimant is entitled to additional
permanent partial disability benefits associated
with his neck injuries after reaching MM on

Sept enber 10, 2002 follow ng his recurrence of
synptons whi ch occurred on March 11, 2001 by
|etter report dated February 13, 2003, Dr. Aaron
Cal odney has assigned the O aimant an additi onal
12%rati ng.

3. \Wether the nedical treatnent C aimant has had
for his carpal tunnel conplaints and right ul nar
nerve have been reasonabl e, necessary and as a
result of his conpensable neck injuries, or as a
result of his work related activities. C ainmant
had surgery for the left carpal tunnel on February
11, 2003 and surgery on the right carpal tunnel
and right ulnar nerve on April 1, 2003.

4. \Wether Claimant is entitled to pernanent

i mpai rment benefits associated with the bil ateral
carpal tunnel syndrome and bilateral ulnar nerve

i njuries.

Meanwhil e, the claimant testified that he underwent

| eft-shoul der surgery on April 1, 2004. On April 7, 2004,

Dr. Dani el son noted that the cl ai mant had undergone surgery

on his left shoulder. The claimant testified that he

returned to light duty on or about April 18, 2004.
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The parties deposed Dr. Cal odney on May 10, 2004. The
claimant’ s attorney questioned Dr. Cal odney:

Q Is there any way, as you sit here today in
2004, | ooking back to these synptons that he
conpl ained of in 1996, are you able to tell us,

wi thin a reasonabl e degree of nedical certainty,
whet her the left shoul der tear is a conpensable
consequence of the 1996 work-related injury which
occurred when he was pushing on a rack of tires
that had no wheels, for better - sonme sinple
sumary of how he initially conplained of his
injuries?

A. In the absence of any specific information of
an intervening injury to the left shoul der, given
what sounds like a fairly continuous thread of

i nformation suggesting sone conplaints related to
the left scapular or shoulder girdle area, it
woul d be ny opinion that, nore likely than not,
the rotator cuff tear is related to the 1996
injury....

Q Doctor, I'll ask you to assune for nme, as it’s
been awarded and previously found, that the |eft

ul nar nerve was part and parcel of the February
1996 injury. As you sit here today, would you
have an opinion with regard, within a reasonabl e
degree of nedical certainty, as to the
relationship to the right ulnar nerve and its
relationship to the 96 accident or the March of
2001 recurrence?

A Yes.

Q And subsequent neck surgery?

A. MW opinion is that, based upon reasonabl e
medi cal probability, the right ulnar nerve
entrapment neuropathy is also directly related to
the 1996 injury....

1. ADJUDI CATI ON
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A. Recurrence/ Anat om cal | npairnment

The parties stipulated that the claimant sustained a
conpensabl e neck injury in February 1996. Dr. Dani el son
subsequently perfornmed an anterior cervical discectony and
fusion at C4-5 and C5-6. Follow ng an admi nistrative | aw
judge’s opinion in February 1999, the parties stipul ated
that the claimant sustai ned a 10% whol e- body i npai r nment
rating as a result of his conpensabl e neck injury.

The parties have stipulated that “on March 11, 2001,
cl ai mant sustai ned a recurrence of the neck synptonms from
the original February 21, 1996, conpensable injury.” A
recurrence is not a new injury but nmerely another period of
i ncapacitation resulting froma previous injury. Atkins

Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W2d 897

(1996). A recurrence exists when the second conplication is
a natural and probabl e consequence of a prior injury.

Weldon v. Pierce Bros. Constr., 54 Ark. App. 344, 925 S.W2d

179 (1996).
An injured worker nmust prove by a preponderance of the
evidence that he is entitled to an award for a permanent

physical inpairment. Wber v. Best Wstern of Arkadel phia,

Wr kers’ Conpensati on Comm ssion F100472 (Nov. 20, 2003).
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Pursuant to Ark. Code Ann. 811-9-522(g), the Legislature
directed the Comm ssion to adopt an inpairment rating guide
to be used in assessing anatom cal inpairnent. The

Comm ssion therefore established Rul e 34, which adopted the

Guides to the Evaluation of Permanent |npairnent (4'" ed.

1993) published by the Anerican Medical Association.

In February 2002, Dr. Dani el son perfornmed a cervical
fusion at C6-7 and renoval of hardware at C5-6. Pursuant to
the Guides, Table 75 11, the clainmant would be entitled to
an additional 2% inpairnent for the renoval of hardware at
Co5-6, a second operation. The claimant is entitled to an
additional 1% for the fusion surgery at C6-7. The Ful
Comm ssion therefore affirnms the adm nistrative | aw judge’s
finding that the clainmant was entitled to “an additional 3
percent permanent partial inpairnment as a result of his
conpensabl e cervical injuries.”

The parties stipulated that the clainmant sustained a
conpensabl e “left ulnar nerve injury” in February 1996. The
parties stipulated that the clai mant was subsequently
assigned and was paid a 16% inpairnent rating to the |left

ul nar nerve. There is no probative evidence of record
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i ndicating that the claimant has sustai ned any additi onal

anat oni ca

impairment to his left ul nar nerve.

B. Bilateral Carpal Tunnel/Ri ght U nar Nerve

Ark.

injury”:

Code Ann. 811-9-102(4) (A defines “conpensabl e

(i) An injury causing internal or external

physi cal harmto the body and arising out of and
in the course of enploynent if it is not caused
by a specific incident or is not identifiable by
time and place of occurrence, if the injury is:
(a) Caused by rapid repetitive notion. Carpal
tunnel syndronme is specifically categorized as a
conpensabl e injury falling within this

definition[.]

Si nce carpal tunnel syndronme is recognized as a

gradual -onset injury, it is not necessary that an enpl oyee

prove an alleged carpal tunnel injury was caused by rapid

repetitive notion. Freeman v. Con-Agra Frozen Foods, 344

Ark. 296,
be establi
fi ndi ngs.

bur den of

40 S.W3d 760 (2001). A conpensable injury nust
shed by nedi cal evidence supported by objective
Ark. Code Ann. 811-9-102(4)(D). The claimant’s

proof shall be a preponderance of the evidence,

and the resultant condition is conpensable only if the

al | eged conpensable injury is the nmajor cause of the

disability or need for treatnment. Ark. Code Ann. 811-9-
102(4)(B) (ii).
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The adm nistrative | aw judge found in the present
matter that the clainmant proved “he sustained a conpensabl e
injury in the formof bilateral carpal tunnel as well as
right ul nar nerve problens while working for the
respondent.” The Full Comm ssion reverses this finding.

The parties’ stipulations indicate that the clai mant
becanme a tire builder for the respondents in about 1999.

The cl ai mant described this work as requiring “constant” and
“repetitive” use of his hands to build tires. The record

i ndicates that the claimnt reported devel oping pain in his
left wist while lifting and noving tires on Septenber 25,
2000. An x-ray on Septenber 25, 2000 showed soft tissue
swelling of the claimant’s left wist. However, by Cctober
6, 2000, the claimant was assessed with “Wist tendonitis,
resolved.” A physician returned the claimant back to
regul ar duty.

The record denonstrates that the claimnt did not again
report synptons with his upper extremties until over one
year later, on Novenber 15, 2001. Dr. Blau assessed on that
date, “Bilateral carpal tunnel syndronmes, mld and
asynptomatic on the left, noderate on the right.” The

cl ai mant agreed at the hearing that he had not worked since
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March 12, 2001. The claimant did not | eave work as a result
of alleged upper extremty problens. Rather, the clai mant
| eft work because of pain associated with the recurrence of
his neck injury. At the tine he was assessed as havi ng
bil ateral carpal tunnel syndrome, the clai nant had not
performed any work duties for the respondents in over six
nonths. The Full Commi ssion therefore finds that the
clai mant did not prove he sustained bilateral carpal tunnel
syndrome arising out of and in the course of his enpl oynent
with the respondents.

As for the alleged right ulnar nerve injury, the
cl ai mant must prove that this condition was caused by rapid
repetitive notion. Ark. Code Ann. 811-9-102(4)(A)(ii)(a),
supra. The standard for interpreting “rapid repetitive
notion” is a two-pronged test: (1) the tasks nust be
repetitive, and (2) the repetitive notion nust be rapid.

See, Ml one v. Texarkana Pub. Schs., 333 Ark. 343, 969

S.W2d 644 (1998). In the present matter, even if the
claimant’s work duties were repetitive, the record does not
indicate that the claimant’s tasks at work were perforned
rapidly. The Full Comm ssion finds that the clai mant did

not prove he sustained a right ulnar nerve injury as the
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result of rapid repetitive notion. Nor did the claimnt
prove that his right ulnar nerve condition arose out of and
in the course of his enploynent with the respondents. The
claimant therefore did not prove he was entitled to the
April 2003 surgery performed by Dr. Danielson, the “right

ul nar nerve deconpression at the el bow.”

C. Left Rotator Cuff Tear

The adm ni strative | aw judge found that the clai mant
failed to prove that his left rotator cuff tear was a result
of the claimant’s 1996 conpensable cervical injury. The
Ful | Comm ssion affirnms this finding. If an injury is
conpensabl e, then every natural consequence of that injury

is al so conmpensable. Hubley v. Best Wstern Governor’s Inn,

52 Ark. App. 226, 916 S.W2d 143 (1996). The basic test is
whet her there is a causal connection between the two

epi sodes. Jeter v. B.R MGnty Mechanical, 62 Ark. App.

53, 968 S.W2d 645 (1998).

The parties stipulated that the instant clai mant
sust ai ned a conpensabl e neck injury and a conpensable |eft
ulnar nerve injury in February 1996. Al though the clai nmant
did conplain of pain “fromhis |eft shoulder to his neck,”

there is no evidence before the Conm ssion denonstrating
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that the claimant injured his shoulder at the tinme of the
neck injury. The clainmant testified that he felt pain in
his neck, not his shoulder, at the tinme of the conpensable
injury. The treating physician, Dr. Danielson, did not
opine that the claimant had injured his | eft shoulder. Dr.
Dani el son instead treated the claimant’s neck and | eft ul nar
nerve. The clai mant began conplaining of pain in his right
shoul der in 2001.

In March 2004, over eight years after the conpensabl e
injury to the claimnt’s neck, and MRl showed i npi ngenent
and a distal tear in the claimant’s left shoulder. There is
no probative evidence before the Conm ssion denonstrating
that this condition was a natural consequence of or was
causal ly connected to the 1996 conpensable injury. The
cl ai mant underwent | eft shoul der surgery in 2004. Dr.

Cal odney testified at deposition that the alleged left-
shoul der injury was causally related to the 1996 neck
injury. The Comm ssion has the authority to accept or
reject a nedical opinion and the authority to determne its

probative value. Poulan Wed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W3d 878 (2002). The Full Comm ssion in the

present matter determines that it would require specul ation
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and conjecture to causally link the claimant’s 2004 shoul der
surgery to the his 1996 neck injury. Conjecture and
specul ati on cannot be pernmitted to supply the place of

proof. Dena Constr. Co. v. Herndon, 264 Ark. 791, 575

S.W2d 155 (1979). The Full Comm ssion affirnms the finding
of the adm nistrative |aw judge.

D. Tenporary Disability

Finally, the admnistrative |law judge found that the
claimant proved he was entitled to additional tenporary
total disability fromJune 6, 2001 to February 14, 2002.

The Full Comm ssion affirnms this finding. Tenporary total
disability is that period within the healing period in which
t he enpl oyee suffers a total incapacity to earn wages. Ark.

State Hw. Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392

(1981).

The present claimant sustained a conpensabl e neck
injury in February 1996. The cl ai mant sustained a
conpensabl e recurrence on March 11, 2001. The parties
stipulated that the respondents began paying tenporary total
disability following the March 11, 2001 recurrence. W
recogni ze that Dr. Baskin attenpted to return the cl ai mant

to nodi fied work on June 6, 2001. The claimant testified,
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however, that Dr. Baskin did not informhimof this nodified
return to work rel ease. The respondents stopped payi ng
tenporary total disability after June 6, 2001.

Nevert hel ess, on June 27, 2001, Dr. Daniel son
recommended surgery at C6-7. The Full Commi ssion finds that
the claimant remained within a healing period for his
conpensabl e recurrence at the tine the respondents ceased
payi ng tenporary total disability conpensation on June 6,
2001. Because of the claimant’s surgical condition as a
result of his conpensable recurrence, the Full Comm ssion
finds that the claimant was physically unable to perform
even nodified work activities at that tine. W therefore
find that the claimant remained within a healing period and
was totally incapacitated to earn wages at the tinme the
respondents cut himoff on June 6, 2001. W also note that
t he respondents resuned tenporary total disability on
February 14, 2002, the date of neck surgery. This is
further evidence that the claimnt remained wthin a healing
period and was totally incapacitated to earn wages. The
Ful | Conm ssion therefore affirns the adm nistrative |aw
judge’ s finding, “The clainmant has proven by a preponderance

of the evidence that he is entitled to additional tenporary
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total disability from June 6, 2001, until February 14,
2002.”

The adm nistrative | aw judge awarded anot her period of
tenporary disability beginning February 11, 2003. The Ful
Comm ssion does not affirmthis finding. Since we have
deternmned that the claimant’s bilateral carpal tunnel
syndrome and right ul nar nerve condition was not
conpensabl e, the claimnt did not prove he was entitled to
additional tenporary total disability beginning on February
11, 20083.

Based on our de novo review of the entire record, the
Ful | Conm ssion affirns in part and reverses in part the
opinion of the adm nistrative |aw judge. The Ful
Comm ssion finds that the claimant proved he sustai ned an
addi tional 3% anatom cal inpairnment as a result of his
recurrent neck injury. W find that the claimnt did not
prove he sustained a conpensable bilateral carpal tunnel
injury or a conpensable right ulnar nerve injury. The
clai mant therefore did not prove he sustained inpairnent
rati ngs pursuant to these conditions, nor did the claimnt
prove he was entitled to an additional inpairnment rating for

his conpensable | eft ulnar nerve injury. W find that the
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clai mant did not prove he sustained a conpensable injury to
his left rotator cuff, nor did the claimnt prove he
sust ai ned a conpensable injury to his left rotator cuff as a
conpensabl e consequence of his 1996 conpensabl e neck injury.
The Full Comm ssion finds that the clai mant proved he was
entitled to tenporary total disability conpensation from
June 6, 2001 until February 14, 2002.

The claimant’s attorney is entitled to fees for |egal
services pursuant to Ark. Code Ann. 811-9-715(a)(Repl.
1996). For prevailing in part on appeal to the Ful
Comm ssion, the claimant’s attorney is entitled to an
addi tional fee of two-hundred fifty dollars ($250), pursuant
to Ark. Code Ann. 811-9-715(b)(2)(Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs and di ssents.

CONCURRI NG AND DI SSENTI NG GPI NI ON

| concur with the Majority’s decision awarding
the claimant a 3% i npai rment and awardi ng hi mtenporary
total disability benefits for the tinme period of June 6,

2001 to February 14, 2002. However, | nust respectfully
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di ssent fromthe portion of the decision finding that
the claimant did not sustain conpensable injuries in the
formof bilateral carpal tunnel syndrom injuries to his
right ulnar nerve, and a tear in his rotator cuff. |
nmust al so dissent fromthe portion of the decision
denying the clainmant tenporary total disability benefits
fromthe time period of February 11, 2003 to Septenber
13, 2003.

The Mpajority finds that the claimnt’s carpal

tunnel syndronme did not arise in the course of
enpl oyment, noting that there was a | apse in tine
between the tine in which the claimant worked and when
he was di agnosed. Wth regards to the claimant’s right
ul nar nerve injury, the Majority opines that the
claimant’s job was not rapid in nature or causally
rel ated, and that therefore the claimshould be denied.
| find that the preponderance of the evidence indicates
that the claimant’s job duties are the cause for his
carpal tunnel syndrone and right ulnar nerve injury.

In my opinion, the claimant’s job was both

rapid and repetitive in nature.
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The cl ai mant described his job duties as
fol |l ows:

A It was a job where | was
constantly during my period of
time while | was working,
taki ng steel belts and putting
them on the belt drum and
constantly cutting the belts
and applying a piece of tread
to those belts once they were
cut and mashi ng t hem down and
taking themoff the air ring
and putting themonto the
conveyor |ine.

Q Now, you are noving your hands
there in front of you but we
can't tell on the record what
you were doing with your |eft
hand or your right hand in that
job. Tell us what you were
having to do as you descri bed
that with your left hand first.

A kay. | would have to
initially take nmy left hand and
grab the first belt of the tire
that goes on the belt drum and
put it on the belt drum Once
It does the once around as we
call it, I would have to lift
it up and then take ny right
hand with a hot knife and cut
the belt.

Q Was this a process that you
were repetitively doing?

A Yes, sir, all during that tine
that I was on that particul ar
job for that day.
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Q Is tire building a production
type job?
A Yes, sir. That’s correct.

The claimant went on to testify that he built between
400 to 575 tires per 12 hour shift. This equates to
produci ng between 33 and 48 tires per hour.

The Court has previously deternm ned that an
injury caused by rapid and repetitive notion nust be
evi denced by tasks that are repetitive and that the
repetitive notion itself nust be performed rapidly.

Mal one v. Texarkana Public Schools, 333 Ark. 343, 969

S.W2d 644 (1998). The Court has further indicated that
mul ti pl e tasks nmay be considered together in determning

whet her the repetitive requirenment is nmet. Baysinger v.

Air Systenms, Inc., 55 Ark. 174, 934 S.W2d 230 (1996).

However, the Court has al so determ ned that in instances
where the duties or tasks are separated by intervals
that are several mnutes long, the work is not rapid and

repetitive. Lay v. United Parcel Service, 58 Ark. App

35, 944 S. W 2d 867.
The Court has al so determ ned that a worker
who used an air gun to attach bolts at the rate of one

per fifteen seconds would be sufficient to constitute
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rapid and repetitive notion. See Hi gh Capacity Prods.

v. Moore, 61 Ark. App. 1, 962 S.W2d 831 (1998).

Addi tionally, the Court has awarded benefits when a
wor ker perforned repetitive notions at the rate of 115
to 120 tinmes per day with 1.5 mnute intervals between.

See Boyd v. Dana Corp., 62 Ark. App. 78, 966 S.W2d 946

(1998). However, the Court has held that a custodi an
did not performrapid repetitive notions, despite
repeati ng notions, because the novenents in conpleting
the tasks were different and were separated in tine.

See Mal one, supra.

Furthernore, the Arkansas Court of Appeal s has
previously determned that, “it is a matter of conmon
sense that reasonable m nds woul d expect work on an
assenbly line to nove at a swift or quick pace.”

In this situation, | find that the claimant
worked on a job that was in an “assenbly |ine” and, that
when considering his job duties as a whole, his job was
both rapid and repetitive in nature. There is nothing
in the record to indicate that the claimant’s work was

not continuous in nature. Likewse, it is evident by
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t he nunber of units the claimant produced that his work
was rapid.

Wth regard to the Majority’s contention that
the claimant did not show causation, | note that Dr.

Cal odney expressed his opinion that the clainmant’s right
ul nar nerve problemwas directly caused by his work.
Furthernore, | note the claimant had al ready sustai ned
an admttedly conpensable left ul nar nerve injury which
was accepted as conpensabl e, which supports a finding
that his work al so caused an injury to his right ul nar
nerve.

The Majority heavily relies on the fact that
the claimant did not work between March and Novenber
2001 in supporting their argunent that the claimnt’s
carpal tunnel syndrone and right ul nar nerve conditions
are not conpensable. However, in ny opinion, the
medi cal records indicate that his conditions are
causally related. First, | note that as early as July
17, 1996, the clai mant began conpl ai ni ng of nunbness in
his arms and legs. On July 17, 1996, an energency room
report reflects such a conplaint. A doctor’s note from

August 26, 1996 al so indicates that the clai mant
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conpl ai ned of pain, weakness, and nunbness throughout
his left arm A doctor’s note from Cctober 14, 1996
indicates that a test on Septenber 18, 1996 showed ul nar
nerve conpression at the claimant’s el bow. On Cctober
30, 1996, the claimant conpl ai ned of right arm pain
extending to his el bow. The clai mant subsequently had

| eft ul nar nerve surgery on Decenber 10, 1996.

The cl ai mant agai n conplained of pain in his
right wist on April 17, 1998. The claimant attributed
this to twisting his wist while stacking a large tire
at work. The claimant again reported an injury to his
wist on Septenber 23, 2000. This was also related to
lifting tires a work. A doctor’s note fromthe sane
date indicates the claimant’s injury was marked by “soft
tissue swelling”.

On March 11, 2001, the claimant again
conpl ained he had recurring pain in his neck area. He
indicated that it was due to taking truck tires off air
druns and indicated the injury was one that kept
recurring. On the sane date, a note fromDr. Quy
Dani el son i ndi cates,

He reports neck pain with radiation
into the right shoulder to the
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fingers, mainly the thunb, index,

and mddle finger. He characterizes

the pain as a constant pin and

needl e achi ng, stabbing sensati on.

The pain is worse with working.

However, Dr. Danielson also indicated that the
claimant’s right arm pain was, “possible secondary to
di scogenic pain.”

Though the Majority does not specifically
address the respondent’s argunent that the clainmant’s
injuries were caused by extracurricular activity, | find
it inportant to address that issue to show that the
claimant’s injuries were not caused by non-work rel ated
activities during the tinme in which he was not worKki ng.
A doctor’s note from March 15, 2001 al so indicates the
claimant reported an increase in pain since falling
asleep on his floor on “Tuesday night”. Wile the
respondents would assert that the claimant’s falling
asl eep on the floor caused his injury, | note that March
12, 2001, the date the clainmant reported his injury was
on a Monday, while that Tuesday was March 13. This
i ndi cates the claimant had al ready sustained the injury

prior to falling asleep on the floor. Furthernore,

whil e the respondent woul d assert this acted as an
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i ndependent intervening cause, there is no evidence that
the claimant’s actions were not a natural and probabl e
consequence of his condition or that his actions

unr easonabl e, given his condition.

The respondent further argues that the
claimant’s participation in sports or in playing guitar
are the cause of the claimant’s injuries. | note, that
there was no testinony regarding the regularity in which
the claimant engaged in these activities. | also note
that there is no evidence that the claimant was not
forthcom ng about these activities or indicating that
the claimant sustained any injuries that woul d cause his
injuries. Therefore, in nmy opinion, the testinony of Dr.
Cal odney and Dr. Dani el son should not be dismssed in
order to conclude the clainmant sustained sone unknown
I njury causing his carpal tunnel syndrone and right
ul nar nerve injury.

Addi tionally, the nmedical records indicate the
cl ai mant’ s physicians believed his problens to be
attributable to the 1996 injury. Dr. Daniel son opined
that the claimnt’s carpal tunnel syndrone was caused by

his job. Simlarly, Dr. Calodney opined that the
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claimant’s right ul nar nerve problem was caused by his
wor k. The Full Commr ssion recogni zes that nedi cal
opi ni ons addressi ng conpensability nmust be stated within
a reasonabl e degree of nedical certainty. Ark. Code

Ann. 8 11-9-102(16)(B). Expert opinions based on

“could,” “may,” or “possibly” lack the definiteness

required to prove causal connection. Frances v. Gylord

Cont ai ner Corp., 341 Ark. 527, 20 S.W3d 280 (2000).

However, where a nmedical opinion is sufficiently clear
to renove any reason for the trier of fact to have to
guess at the cause of the injury, that opinion is stated
wi thin a reasonabl e degree of nedical certainty. Huffy

Service First v. Ledbetter, 76 Ark. App. 533, 69 S.W3d

449 (2002), citing Howell v. Scroll Tech., 343 Ark. 297,

35 S.W3d 800 (2001). However, the Comm ssion is not
free to arbitrarily disregard any expert nedical

opi nion. Freeman v. Con-Agra Frozen Foods, 344 Ark.

296, 40 S.W 3d 760 (2001).

In my opinion, the opinions offered by Dr.
Cal odney and Dr. Daniel son both indicate that the
claimant’ s conditions were caused by the clainmant’s 1996

injury. Though the Majority argues that there was a
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| apse of six nonths during 2001 between the tine the
cl ai mant wor ked and when he was di agnosed, in ny
opinion, that rationale is not sufficient basis to
reject the opinions of the claimant’s two treating
physi cians. Furthernore, | note that the record
i ndicates that any delay in the claimnt’s diagnosis was
| i kely due to confusing synptons of his right ulnar
nerve and carpal tunnel problenms with his back injuries.

On May 17, 2001, the clai nant underwent an
i ndependent nedi cal exam nation. The exam nation notes
that the claimant was originally injured in February
1996. It also indicates,

This gentleman al so was found to

have at the tinme of his origina

I njury possible cubital tunnel

syndrone and had | eft ul nar

deconpression at the sane tine of

his previous surgery back in

Decenber of 1996. This gentleman

conpl ains again of pain in the neck,

and he has occasionally sone

nunbness in the right hand, second,

third, fourth, and fifth fingers.
The doctor further indicated the clai mant m ght have
carpal tunnel syndrome and recommended he undergo an
EMG.  This indicates that the clainmant had ongoi ng

synpt ons consistent with those associated with car pal
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tunnel syndrone and that the injury related back to his
original injury in 1996.
On August 30, 2001, Dr. Barry Baskin reported,

M. Smith is a nice gentlenman who
has had continued pain fromhis
neck, down the right shoul der and
right arm He has not had

el ectrodi agnostic studies, which I
had suggested previously. | still
t hi nk these woul d be of benefit in
determning if his parathesias
particularly are due to an
entrapnment neuropathy, i.e., ulnar
or nedian nerve, or if they are
radicular in nature fromhis
apparent right paracentral C6-7 disc
protrusion versus herniation.

On May 15, 2003, Dr. Danielson indicated,

Prior to doing the anterior cervical
fusion, EMzs were performed on
Novenber 15, 2001 which showed

bil ateral carpal tunnel syndrone,

bi | ateral ul nar nerve conpression
with residual left C3 changes, and
bil ateral radial sensory

neur opat hi es. The opinion of Dr.

Bl au, who perforned the tests, is
that he doubted it was a generalized
peri pheral neuropathy and stated it
may represent a chronic or
repetitive use injury wthout frank
conpression. It was noted that your
synptons did not change after the
anterior cervical fusion at C6-7,

ul nar nerve conpression, and car pal
tunnel syndronme bilaterally. You
have been hol ding off on surgery
since there m ght be inprovenent
with this after the neck fusion is
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conplete, but we still thought that
further surgery m ght be necessary
if you did not get relief.

The note goes on to indicate,

Carpal tunnel rel ease was schedul ed

for the left and perfornmed on

February 11, 2003. This was

foll owed by carpal tunnel rel ease on

the right and ul nar nerve

deconpression on the right on Apri

1, 2003. It is believed that these

surgeries were done for carpa

tunnel syndrone and ul nar nerve

conpressi on secondary to repetitive

work injuries that you sustained

whi | e wor ki ng your job at Cooper

Ti re Conpany.

Furthernore, Dr. Cal odney testified that he
believed that the claimant’s ul nar nerve synptons and
cervi cal back problens woul d have synptons that woul d be
difficult to distinguish fromone another. He also
stated that he believed the clainmant’s ul nar nerve
condition would nake it nore difficult to identify in
the claimant’s situation, and that he believed within a
“reasonabl e nedical probability” that the claimant’s
ul nar nerve condition was directly related to his injury
back in 1996.

Utimately, the record is full of various

medi cal reports indicating that the clai mant
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consistently conpl ained of pain in both arnms shortly
after the onset of his injury in 1996. Additionally,
the claimant’s work was factory work and is both rapid
and repetitive in nature. Furthernore, Dr. Cal odney

i ndicated the claimant’s ul nar nerve probl em was
directly related to his work injury from 1996

Li kewi se, Dr. Dani el son opined that the clainmant’s

bil ateral carpal tunnel syndronme and ul nar nerve
problenms were directly related to his admttedly
conpensabl e injury in 1996. Accordingly, | believe the
Majority should have affirmed the portion of the

Adm ni strative Law Judge’ s deci si on whi ch awar ded
benefits for the claimant’s bilateral carpal tunnel
syndronme and ul nar nerve probl ens.

The Majority also finds that the claimant did
not sustain a conpensable injury to his left rotator
cuff. | find that the claimant did sustain a
conpensable injury in the formof a tear to his |left
rotator cuff, and that the injury resulted fromhis
adm ttedly conpensable injury in 1996.

The cl ai mant consi stently conpl ai ned of

problenms with his shoulder fromthe tinme of the accident
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until diagnosed. Additionally, the nedical records
i ndi cate that because of the clainmant’s ongoi ng back
probl ens, he did not receive treatnment for his shoul der
as though it were the primary area of injury. Though it
admttedly did take a substantial period of tinme for the
claimant’s rotator cuff tear to be diagnosed, | find
that it is nore probable than not the rotator cuff tear
was directly related to his admttedly conpensabl e
injury in 1996. Accordingly, | find that the portion of
the Adm nistrative Law Judge’ s deci sion denying the
claimant suffered a conpensable injury to his left
rotator cuff should have been reversed by the Majority.
It has | ong been recogni zed that a causal
rel ati onship may be established between an enpl oynent -
rel ated i ncident and a subsequent physical injury upon a
showi ng that the injury manifested itself within a
reasonabl e period of tinme following the incident, is
logically attributable to the incident, and there is no
ot her reasonabl e explanation for the injury. Hall v.

Pittman Construction Co., 235 Ark. 104, 357 S.w2d

263(1962). Wile nmedical evidence is not required to

show a causal connection, claimnt nust show proof by a
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preponderance of the evidence. WAl-Mart Stores Inc. V.

VanWagner, 337 Ark. 443, 990 S.W2d 522 (1999).

The evi dence indicates the clai mant sought
medi cal attention on the day the accident occurred and
he conpl ai ned of shoul der pain. The energency room note
conpl eted on February 21, 1996 indicates, “Starting
having pain left shoulder up into left neck.” This
docurent is signed by the claimnt. Another note from
t he sane day indicates the claimant conpl ai ned of pain
fromthe base of his neck to his shoul der and noted
tenderness in his trapezius nuscle.

In March and April 1996, the clai mant again

conpl ai ned of conplaints around his trapezi us nuscle,
shoul der, and |eft scapular area. On June 3, 1996, the
claimant indicated that rotating his back hurt his |eft
shoul der. The cl ai mant conpl ai ned of pain yet again in
July 1996 and was apparently so concerned that on July
1, 1996, he asked for an x-ray of his shoulder. Despite
this, no MRl or further testing was taken of his

shoul der. These records indicate the consistency and
persi stence of the claimnt fromthe onset of his

initial injury that he did sustain an injury to his
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shoul der at the tinme of the admttedly conpensable
injury in 1996.

The evidence further indicates that the
claimant’s condition was |ikely confused with his
ongoi ng back injuries. A doctor’s note from May 16,
2001 from Mot her Frances Hospital indicates that the
cl ai mant had a history of neck and shoul der pain.
However, a doctor’s note from February 5, 2004, is
perhaps nost illustrative. The note indicates that the
cl ai mant,

continues to have left shoul der

pain. This has been present off and

on for many years and he has al ways

been told that after his neck

surgery it would go away, but | do

not think he has ever been worked up

for primary shoul der pat hol ogy.

On March 25, 2004, Dr. Daniel son, the doctor
who was responsible for treating the claimant fromthe
onset of his initial injuries indicated, “He has a
problemin his | eft shoul der since February of 1996."
The note al so indicates that an MRl reveal ed that the
claimant had a small tear in his rotator cuff. Since

Dr. Dani el son was the doctor that was primarily

responsi ble for treating the claimnt, he was famliar
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with the claimant and his various ailnments. His notes
from February and March are particularly inportant
because they illustrate that despite the claimant’s
ongoi ng conpl aints of pain in his shoul der throughout
the years, he was never treated for his shoulder. This
was due to the doctor’s belief that the claimant’s back
was the cause of his problens. However, it was
ultimately concluded that the claimnt did have a
rotator cuff tear. Since the claimant had ongoi ng pain
in his shoulder and other things such as tenderness in
his shoul der from 1996 on, one can only assune that the
claimant did, in fact, suffer the injury in 1996.

Wil e the respondent asserts that the clai mant
pl ayed sports and that Dr. Cal odney asserted that there
could be various reasons for the claimant’s torn rotator
cuff, the fact remains that the onset of the claimnt’s
pai n and ongoing problens with his shoulder started in
1996-not at sone other identified tine period.
Furthernore, Dr. Cal odney did state that, given the
i nformati on he had, it appeared the claimant’s injury
was work related. He indicated,

A. In the absence of any specific
i nformati on of an intervening injury
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to the |l eft shoul der, given what

sounds like a fairly continuous

thread of information suggesting

sonme conplaints related to the left

scapul ar or shoulder girdle area, it

woul d be ny opinion, that nore

likely than not, the rotator cuff

tear is related to the 1996 injury.

Though the claimant did play sports and
suffered broken fingers due to his activity, there is
nothing in the record to indicate that his
extracurricular activities caused any injury to his
shoul der. Nor is there any evidence to indicate that he
failed to disclose any injuries he sustained while
i nvol ved in those extracurricular activities. To now
assert that he suffered such an injury w thout evidence
woul d amount to inperm ssible specul ation and conjecture
on the part of this Comm ssion.

For the aforenentioned reasons, | respectfully

concur and di ssent.

SHELBY W TURNER, Conmi ssi oner
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Comm ssi oner McKi nney concurs, in part, and dissents, in
part.

CONCURRI NG & DI SSENTI NG OPI NI ON

| must respectfully concur in part with and
dissent in part fromthe majority opinion. Specifically,
| concur with the findings that the claimant proved he
sustai ned an additional 3% anatom cal inpairnent as a
result of his recurrent neck injury and that the
cl ai mant did not prove he sustained conpensabl e
bil ateral carpal tunnel syndrome, right ulnar nerve
injury, or left rotator cuff injury. However, | must
respectfully dissent fromthe finding that the clai nmant
has proven entitlenent to additional tenmporary tota
disability benefits fromJune 6, 2001, through February
14, 2002.

Tenporary total disability is that period
within the healing period in which an enpl oyee suffers a

total incapacity to earn wages. K1l Constr. Co. V.

Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002). Wen
an injured enployee is totally incapacitated from
earning wages and remains in his healing period, he is

entitled to tenmporary total disability. 1d. The healing
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period is statutorily defined as that period for healing

of an injury resulting froman accident. Dallas County

Hosp. V. Daniels, 74 Ark. App. 177, 47 S.W3d 283

(2001). The healing period ends when the enpl oyee is as
far restored as the permanent nature of his injury wll
permt, and if the underlying condition causing the
disability has becone stable and if nothing in the way
of treatnent will inprove that condition, the healing

peri od has ended. Crabtree, supra. The question of when

the healing period has ended is a factual determ nation
for the Conmm ssion.

The healing period is defined as that period
for healing of the injury that continues until the
enpl oyee is as far restored as the pernmanent character

of the injury will permt. Arkansas H ghway & Transp.

Dept. v. McWIllians, 41 Ark. App. 1, 846 S.W2d 670

(1993). If the underlying condition causing the

di sability has becone nore stable and if nothing further
in the way of treatnment will inprove that condition, the
heal i ng period has ended. The persistence of pain may
not in and of itself prevent a finding that the healing

period is over, provided that the underlying condition
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has stabilized. 1d.; Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982). Conversely, the healing
period has not ended so long as treatnent is
adm ni stered for the healing and alleviation of the

condition. McWIllians, supra; J.A. R ggs Tractor V.

Et zkorn, 30 Ark. App. 200, 785 S.W2d 51 (1990). The
determ nati on of when the healing period ends is a
factual determ nation to be nmade by the Commi ssi on.

MWIlians, Parker, supra. In Pallazollo v. Nel ns

Chevrolet, 46 Ark. App. 130, 877 S.W2d 938 (1994), the
Court of Appeals stated that in order to be entitled to
tenporary total disability conpensation for an
unschedul ed injury, a claimant nust prove that he

remai ned within his healing period and that he suffered

a total incapacity to earn wages (citing Arkansas State

H ghway & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W2d 392 (1981)).

The evi dence denonstrates that the clai mant
was paid tenporary total disability benefits from March
11, 2001, through June 6, 2001, for the recurrence of
his neck injury. In ny opinion, the claimant’s inability

to work after June 6, 2001, did not result fromthis
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recurrence, but fromother non-work related i ssues. Once
the claimant’s healing period resunmed and he was taken
off work for his February 14, 2002, surgery, the
respondents resunmed paynent of tenporary total
disability benefits.

The medi cal evidence denonstrates that
Dr. Barry Baskin issued the claimant two separate return
to work slips for light duty during this tine. On
June 6, 2001, Dr. Baskin wote a letter advising that,
after reviewing the claimant’s records, he felt that the
cl ai mant coul d resune working for the respondent
enpl oyer at nodified duty. Dr. Baskin wote a second
|l etter on Septenber 13, 2001, to the sanme affect.
However, he reduced the claimant’s lifting restrictions
from35 to 15 pounds.

The majority finds that since Dr. Daniel son
recomended surgery on June 27, 2001, the clai mant
remai ned both within his healing period and totally
i ncapaci tated from earni ng wages. However, | cannot
agree that the claimant’s condition prior to surgery
rendered himtotally incapacitated from earni ng wages.

Moreover, Dr. Danielson did not renpove the claimant from
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work or restrict the claimant’s work activities. \Wat
rendered himincapacitated was the fact that he had
surgery. The fact that the claimant was hurting is not
sufficient under Arkansas lawto justify a refusal to
return to work. Furthernore, | am not persuaded by the
claimant’s argunment that Dr. Greenspan did not rel ease
the claimant to return to work after the clai mant
received the return to work fromDr. Baskins. However,
the record denonstrates that Dr. G eenspan did not treat
the claimant after March 15, 2001, when he issued the
claimant an off work slip but it was only for one nonth.
After the claimant underwent a di skogramon April 13,
2001, Dr. Geenspan extended the claimant’s of f work
status for an unspecified period of tine. However, the
record denonstrates that Dr. G eenspan did not see nor
treat the claimant at anytine after that date.

After considering the evidence that the
claimant was released to return to work and that he did
not return to work, as well as, the fact the clai mant
was having ot her nedical problens not associated with a
conpensable injury, | find that the claimant is not

entitled to tenporary total disability benefits for the
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period June 6, 2001, through February 14, 2002.

Accordingly, | nust dissent fromthis finding.

KAREN H. MKI NNEY, Comm ssi oner



