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OPINION AND ORDER

The respondents appeal a decision of the

Administrative Law Judge filed on July 12, 2004. The

Administrative Law Judge found, in relevant part, that the

claimant has met his burden of proof in establishing a

specific incident compensable injury, identifiable by time

and place of occurrence. In addition, the Administrative Law

Judge awarded temporary total disability benefits commencing

January 26, 2004, and continuing through the end of the

claimant’s healing period or until such time as he returns

to appropriate employment, a date yet to be determined.



Sayles - F401768 -2-

A carefully conducted de novo review of this claim

in its entirety reveals that the claimant has failed to

prove by a preponderance of the evidence that he sustained a

specific incident compensable injury on January 23, 2004.

Accordingly, the claimant is not entitled to temporary total

disability benefits as described above. Therefore, we find

that the decision of the Administrative Law Judge should be

reversed and this claim dismissed.

On Friday, January 23, 2004, the claimant

testified that he was working in the respondent employer’s

boxing department when he noticed some tightening and pain

in his back, such that he discontinued his activity and

reported the incident to a co-worker and his supervisor. The

claimant’s supervisor, Mr. Tim Grady, asked the claimant if

he could continue his shift, to which the claimant responded

that he would try. The claimant later visited the plant

nurse regarding his back pain and some ongoing flu-like

symptoms. The claimant testified that he planned to see his

doctor after work, but was unable to do so because the

doctor’s office had already closed. The next day, Saturday,

the claimant phoned into the respondent employer’s automated

system and advised his supervisor that he could not work his
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scheduled shift due to his back pain. The claimant was

scheduled off on Sunday; therefore, the following Monday he

again phoned into the system and advised his supervisor that

he could not work and would be seen by his physician.

On Monday, January 26, 2004, the claimant

testified that he visited his regular physician, who

prescribed him medication for his flu-like symptoms. The

claimant testified that his doctor said his back pain could

be associated with his coughing. The record reveals that the

claimant became displeased with his doctor’s care, and on

February 14, 2004, the claimant sought treatment at the Lee

County Cooperative Clinic in Marianna, where he eventually

came under the care of Dr. Athota J. Prasad.

An MRI of the claimant’s lumbar spine taken on

Febraury 24, 2004, revealed normal findings. Per

Dr. Prasad’s instructions, the claimant underwent physical

therapy through March of 2004. 

The claimant maintains that he was unable to

continue medical treatment relative to his lower back after

his group health insurance benefits lapsed. Furthermore, the

claimant states that he has neither been physically able to

work nor has he sought employment since his alleged
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compensable back injury, although he admits that he sought

unemployment benefits after he learned of the termination of

his employment with the respondent employer in June of 2004.

The claimant contends that “rather than provide

medical treatment for the claimant’s compensable and

properly reported injury, as required by Worker’s

Compensation Law, the respondents have chosen to ignore

claimant’s injury, and then defend his claim on the basis of

denied medical treatment.” This position, argues the

claimant, creates “bad public policy” which cannot be

accepted. The claimant’s argument fails, however, in that

there is no presumption of compensability of a claimed

injury, even if it is properly reported. According to

Arkansas law, the injured party bears the burden of proof in

establishing entitlement to benefits under the Workers’

Compensation Act and must sustain that burden by a

preponderance of the evidence. See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); See also, Clardy v. Medi-Homes LTC

Servs., 75 Ark. App. 156, 55 S.W.3d 791 (2001).

Furthermore, for an accidental injury to be compensable, the

claimant must show that the accidental injury caused

internal or external physical harm to the body; that it
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arose out of and in the course of his employment; and, that

it required medical services or resulted in disability or

death. See, Ark. Code Ann. §11-9-102 (4)(A)(i)(Repl. 2002).

Additionally, the claimant must establish a compensable

injury by medical evidence, supported by objective findings

as defined in §11-9-102(16). Medical opinions addressing

compensability must be stated within a reasonable degree of

medical certainty. Crudup v. Regal Ware, Inc., 341 Ark. 804,

20 S.W.3d 900 (2000). Finally, an injury is ‘accidental’

only if it is caused by a specific incident and is

identifiable by time and place of occurrence.” Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d 889

(2002). 

The Administrative Law Judge sua sponte considered

certain medical records which were never officially

introduced into the record in this case. Although the

respondents attached these medical records to their

Prehearing Questionnaire, neither party moved at any time to

have these records introduced into and made a part of the

record. The Administrative Law Judge erred in allowing these

documents, specifically those which have been blue-backed by

the Administrative Law Judge, into the record sua sponte
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after the hearing of July 9, 2004. Therefore, these records

have not been considered in this appeal. Even had these

medical records been taken into consideration in this

appeal, the claimant has failed to prove that he sustained a

compensable injury to his lower back on January 23, 2004,

for the following reasons. First, at the time of his alleged

injury, the claimant had worked the first shift in the

respondent employer’s boxing department for exactly four

months. The claimant described his work duties as “properly”

packaging products for shipping, which included stacking

boxes and checking labels. The claimant testified that he

had experienced episodes of “tightness” in his lower back

prior to his reported injury, and that he failed to report

these symptoms to the company nurse prior to his alleged

incident of January 23rd. 

Right[,] tightness in my back and I
think, if I’m not mistaken, the week
before that I had the same symptoms, the
tightness in my back and, well pretty
much every day – - it’s a procedure
called working in the bin. You bend a
lot and you are torquing (sic) your body
a lot. Every day when I had that
specific job duty I had pretty much
similar symptoms so I’m thinking, well
at the end of the day these symptoms are
probably going to subside.
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The claimant testified that these symptoms did not

subside, but rather on January 23, 2004, the pain became so

“debilitating,” that he finally reported it to his

supervisor, Tim Grady. After reporting his pain to his

supervisor, the claimant visited the company nurse to inform

her that he was experiencing flu-like symptoms and that his

lower back was bothering him. The claimant testified that he

reported these same symptoms to his family physician,

Dr. Banaji, on the Monday following his alleged incident.

The claimant recalled that Dr. Banaji opined that his lower

back pain could be resultant from coughing, and he

prescribed the claimant medication for his flu-like

symptoms. Moreover, an MRI of the claimant’s lumbar spine

taken on February 24, 2004, revealed normal findings. The

claimant’s primary diagnosis as listed on an out-patient

discharge form Baptist Memorial Hospital dated March 9,

2004, is “L-S Strain.” In the assessment portion of that

report, the claimant reported that his low back pain began

at work on January 23, 2004, whereas, in the claimant’s

prehearing Questionnaire, he indicated that his injury

causing “accident” had occurred on February 14, 2004.
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The claimant admitted a prior back injury in “1995

or ‘96,” that required medical treatment and for which he

was off of work. The claimant admitted receiving a

substantial settlement for that injury. The claimant

testified that he had “completely healed” from this prior

injury by the time of his alleged work related injury on

January 23rd.

Questions concerning the credibility of witnesses

and the weight to be given to their testimony are within the

exclusive province of the Commission. White v. Gregg

Agricultural Ent., 72 Ark. App 309, 37 S.W.3d 649 (2001).

Due to the consistency of certain inconsistencies contained

within the record, the claimant has failed to show that he

is a credible witness. Furthermore, the evidence in this

claim indicates that it is more likely than not that if the

claimant strained his back sometime in the early part of

2004, his strain resulted from the flu, i.e. coughing.

However, no objective medical findings are presented in this

claim that conclusively establish that the claimant strained

his back, or that any such strain was causally connected to

his work activities. Therefore, due to a lack of objective

medical evidence necessary to establish that the claimant
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sustained a work related back injury, this claim must be

denied. 

Based upon the above and foregoing, the claimant

has failed to prove that he sustained a compensable back

injury on January 23, 2004. Therefore, the decision of the

Administrative Law Judge is hereby reversed and this claim

denied and dismissed.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Turner dissents.

DISSENTING OPINION

The Majority has found that the claimant did not

offer sufficient evidence to establish that he suffered a

compensable injury. For the reasons set out below, I

respectfully dissent from that finding.

The basis for the Majority’s denial is that the

claimant did not offer objective medical findings to support
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the occurrence of an injury. Additionally, they hold that

the Administrative Law Judge erred in considering certain

documents which appear to contain objective findings

sufficient to satisfy the statutory requirement. I believe

that the Administrative Law Judge was entirely correct in

considering the medical exhibits in question and that these

documents clearly provide an objective basis for the

claimant’s injury.

The documents being objected to are certain

medical records from two physicians who provided treatment

to the claimant. The first is Dr. Sudesh Banaji, a Forrest

City internist. There are also some reports from Dr. Prasad

Athota from the Lee County Cooperative Clinic in Marianna,

Arkansas. 

The Majority has held that the Administrative Law

Judge should not have admitted those medical reports into

the record and the Majority further states that they did not

consider them in reaching their decision. However, in

reviewing the transcript of the hearing, it appears to me

that these medical reports were made part of the record. 

The reports in question were attached to the

respondent’s Prehearing Questionnaire. During a statement at



Sayles - F401768 -11-

the beginning of the hearing, the Administrative Law Judge

covered several procedural issues and specifically stated

that the Judge’s prior Prehearing Order and the Prehearing

Questionnaires previously filed by each party were going to

be made part of the record. The respondent did not object to

the Administrative Law Judge’s stated intent. In reviewing

the Prehearing Questionnaire filed by the respondent, I note

that under the section referring to documentary evidence,

the following statement is made:

Documentary evidence, including medical
reports, to be introduced in this claim.

1. The medical reports will be
submitted as exhibits on
behalf of the respondents have
been attached hereto, prefaced
by a Table of Contents.

Obviously, the respondent intended that the medical reports

be made part of the record. This was done when, at the

hearing, the Administrative Law Judge was making the

respondent’s Prehearing Questionnaire a part of the record.

The respondent’s attorney did not object to this, nor did he

indicate at that time that they were opposed to the attached

medical records, being introduced into the record. 
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I also do not believe that the respondent can be

in any way prejudiced by considering these reports. As

indicated above, it was the respondent who obtained the

reports and attached them to a Prehearing Questionnaire.

Obviously, the respondent was aware of them and had ample

opportunity to offer any evidence rebutting the statements

contained therein. I also note that in the Prehearing

Questionnaire, the respondent indicated the possibility that

they might depose either the claimant or the claimant’s

physician. Obviously, that reservation gave the respondent

ample opportunity to take any action that they wished to

obtain clarification from the claimant’s physician regarding

any statements in the medical reports. 

I believe that the medical records in question

were properly made a part of the evidentiary record by the

Administrative Law Judge, are relevant to the question

before this Commission and should be considered on appeal.

I find the records clearly establish that the

claimant suffered an injury based upon objective medical

findings. Dr. Athota’s progress note of February 14, 2004,

reflects the claimant suffering from “severe spasms.” Also,

in another progress note dated February 17, 2004 it is noted
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that the claimant has “accute lumbosacral spasms with

possible degenerative disc disease.” I also note that during

this period of time, the claimant was prescribed Flexaril

for treatment of his muscle spasms. 

The Supreme Court of this State has recently held

that muscle spasms and medication provided for the treatment

of them are objective physical findings sufficient to meet

the requirements of the Workers’ Compensation Act. See

Fred’s Inc. v. Jefferson, ___ Ark. ___, ___ S. W. 3rd ___

(March 31, 2005).

For the reasons set out above, I find that the

claimant’s credible testimony, as well as the corroborated

statements of his witnesses establishes that the claimant

sustained an injury to his back in a specific incident on or

about January 23, 2004. I further find that the medical

records from Dr. Athota at the Lee County Cooperative Clinic

establishes the presence of objective medical findings

sufficient to satisfy the requirements of the Workers’

Compensation Act. Consequently, I respectfully dissent from

the Majority’ Opinion. 

______________________________
SHELBY W. TURNER, Commissioner


