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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE CONRAD CDUM
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DI ANE
GRAHAM Attorney at Law, Fort Smth, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge fil ed Decenber 2, 2004. 1In
said order, the Adm nistrative Law Judge made the
followi ng findings of fact and concl usi ons of | aw

1. The stipulations agreed to by the
parties at the pre-hearing conference
conducted on Septenber 29, 2004, and
contained in a pre-hearing order filed
that sanme date, are hereby accepted as
fact.

2. Caimnt has net her burden of
provi ng by a preponderance of the
evidence that she is entitled to
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addi ti onal nedical treatnment for her
conpensabl e injury; specifically, surgery
as recommended by Dr. Danks.

We have carefully conducted a de novo review of the
entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm ni strative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

W therefore affirmthe Decenber 2, 2004 deci sion
of the Administrative Law Judge, including all findings
of fact and conclusions of |aw therein, and adopt the
opinion as the decision of the Full Conmm ssion on
appeal .

Al'l accrued benefits shall be paid in a lunp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Admi nistrative Law Judge's
deci sion in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the

provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
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Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Conmi ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anpunt of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Commi ssi oner
Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe nmgjority
opi nion finding that the clainmant has net her burden of
poof that she is entitled to additional nedical
treatment for her conpensable injury; specifically,
surgery as recomended by Dr. Danks. A carefully
conducted de novo review of this claimin its entirety
reveals that the claimant’s current medi cal condition,
for which she requires surgery, is caused by a pre-
exi sting condition. Therefore, the claimnt has failed
to prove by a preponderance of the evidence that she is

entitled to additi onal nmedical treatnent and the
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deci sion of the Adm nistrative Law Judge shoul d be
rever sed

The cl ai mant has an established history of
cervical spine problens. For exanple, the record
i ndi cates that the claimnt underwent anterior cervical
fusion at C6-C7 in June of 2003. Mdreover, several
sections of the enmergency roomreport fromthe date of
the claimant’s injury (October 21, 2003), refer to the
claimant’ s history of chronic neck pain and probl ens,

I ncludi ng spinal stenosis at C5-C6. In addition, x-rays
taken at the emergency room on Cctober 22, 2003, showed
“degenerative disc disease at C5-6 and C6-7,” with “mld
reversal of the normal |ordosis of the cervical spine.”
Specifically, in his radiology report, Dr. Chitwood
st at ed:
There is narrow ng of the interval disc spaces
at C5-6 and C6-7 with anterior osteophytes at
C6-7 consistent with degenerative disc disease
at these levels.

In regards to her Cctober injury, the clai mant
was di scharged fromthe ER with a dual diagnosis of
degenerative disc di sease and cervical neck strain.

The foll ow ng day, Cctober 22, 2003, the

cl ai mant was seen in foll owup by nurse practitioner, S
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Max Beasley. In his report of that visit, M. Beasley
wr ot e:

Ms. Stark says she has a history of
degenerative disc di sease of her cervical
spine and had surgical fusion of her cervical
spine in June of 2002 by a surgeon in Little
Rock, Arkansas. She states she has had
resi dual nunbness and tingling in her right
armat tines.

M . Beasl ey assessed the claimnt with head
trauma and neck strain, and with degenerative disc
di sease of the cervical spine. Upon his exam nation of
the clai mant on COctober 24, 2003, M. Beasley noted that
she was maki ng good progress towards her recovery.
On exam she has near full range of notion
with rotation of her neck. She is able to flex

and extend fully. | feel no tightness or spasm
on today’ s exam

She has a new conpl ai nt of | ow back pan, but
there are no objective findings. | have
informed her that | believe that she is

i nproving, in-so-far as her neck and shoul der
pai n are concer ned.

By Cctober 31, 2003, the claimant denonstrated
full range of notion of her neck, her paresthesias had

becone “occasional,” and she showed marked i nprovenent
with regards to her neck pain. M. Beasley noted that
t he clai mant was scheduled to see a clinic doctor,

namely Dr. Gary Moffitt, in one week.
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On Novenber 7, 2003, Dr. Mdffitt exam ned the
claimant and confirnmed that her condition “seened
muscul ar in nature.” Accordingly, Dr. Mffitt referred
the claimant to physical therapy and continued her on
unrestricted work duty.

On Novenber 19, 2003, the claimant’s physical
t her api st stat ed:

The patient denonstrates signs consistent with

a cervical strain. She does not denonstrate

any disc pathology at this tinme. She does
denonstrate significant spasns consistent with
nerve root irritation.

The cl ai mant continued her physical therapy
until Decemnber 3, 2003, at which tine she was rel eased
pendi ng further orders fromher doctor. In the note of
that visit, the claimnt’s physical therapist wote that
the claimant reported sone radiating pain down her arm
wi th nunbness in her hand, which he attributed to a | ong
drive she had just taken.

On January 11, 2004, the claimant presented to
the North West Medial Center energency departnment with
conpl aints of a headache, neck, and back pain. “Nurses
Not es” included in the adm ssion records reflect that
the claimant reported her history of degenerative disc
di sease and previous spinal fusion surgery to ER

personnel .
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Patient states she has DDD, has had spinal
fusion ... and the graft has “calcified spurs
digging into the spine.” Patient relates she
has an appt. [with a] neurosurgeon in LR in
t he upcom ng weeks.
As in October, the claimant was again
di scharged with a di agnosis of degenerative joint
di sease and cervical neck strain. On February 6, 2004,
the clai mant sought treatnment with Dr. Janelle Potts. A
report of that visit reveals that the claimnt disclosed
her ongoing cervical problens to Dr. Potts as foll ows:
The patient is a 35-year-old female with
hypertensi on and hyperlipidem a who presents
today with neck pain. She has had surgery on
her neck, she thinks C6, in the past. Recently
she hit her head and that seens to have
aggravat ed her neck probl ens and she woul d
like a referral back to Dr. WIIlians, her
neur osur geon.
In his clinic note dated August 16, 2004,
Dr. Mchael Mrse opined that the claimant suffered from
a cervical disc herniation “secondary to an on-the-j ob-
injury.” Dr. Mrse, however, did not elaborate on the
basis for his opinion that the claimant’s conditi on was
work related. Dr. Morse referred the claimant for a
surgi cal evaluation. X-rays taken of the claimnt’s
cervical spine on August 18, 2004, reveal ed cervical
spondyl osis at C5-C6 and C6-C7, with some posterior
ost eophyte at C5-C6 and anterior osteophyte at C6-C7.

Based upon his physical exam nation of the claimant and
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a review of her x-rays, Dr. Kelly Danks assessed the
claimant with cervical spondyl osis, and neurof oram nal
narrow ng with radi cul opathy. Dr. Danks opined that the
clai mant woul d need a “3-level fusion at C4-C5, C5-C¢6,
and C6-C7,” but he cautioned that he would not perform
said surgery until such tinme as the claimant quit

snoki ng.

Enpl oyers must pronptly provide nedical
services which are reasonably necessary for treatnent of
conpensabl e injuries. Ark. Code Ann. § 11-9-

508(a) (Repl. 2002). However, injured enployees have the
burden of proving by a preponderance of the evidence

that the nedical treatnent is reasonably necessary for

the treatnment of the conpensable injury. Nornma Beatty v.

Ben Pearson, Inc., Full Wrkers’ Conpensation Conm ssion

Qpinion filed February 17, 1989 (C aim No. D612291).
When assessi ng whether nedical treatnent is reasonably
necessary for the treatnment of a conpensable injury, we
nmust anal yze both the proposed procedure and the

condition it is sought to renmedy. Deborah Jones v. Seba,

Inc., Full Workers’ Conpensation Comm ssion Opinion
filed Decenber 13, 1989 (C aim No. D512553). Also, the
respondent is only responsible for nedical services

which are causally related to the conpensable injury.
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The record reveals that on October 20, 2003,
t he clai mant sustained a cervical strain in the course
of her enploynent with the respondent enployer. For
al nost a year thereafter, the respondent provided the
claimant with any and all nedical treatnment which was
reasonably necessary in connection with her conpensable
injury. According to nedical reports, and in
contradiction to the claimant’s testinony, her condition
i nproved. Throughout the course of her treatnent, the
cl ai mant repeatedly acknow edged and objective nedical
tests confirmed, that the claimnt suffers fromchronic
resi dual synptons associated with her previous spinal
fusion surgery and degenerative di sc disease. Yet, the
cl ai mant now contends that her current synptons are a
result of her conpensable neck strain. During the
heari ng of Novenber 3, 2004, the claimant testified as
fol |l ows:

From what | understood, when | hit ny head, it

jolted it down and knocked and bl ew out one of

the bones to the side. And when it blew that

one bone out, it took the top bone, the one
ri ght above it and the one right belowit,

wth it so far that it’s got to be repl aced.

It is well established that a nedi cal opinion
based solely upon claimant’s history and own subjective

belief that a nedical condition is related to a

conpensable injury is not a substitute for credible
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evi dence. Brewer v. Paragould Housing Authority, Ful

Comm ssion Qpinion filed Jan. 22, 1996 (C ai m No.
E417617). The nedical record is devoid of evidence which
support the claimant’s above-stated concl usion. Rather,
t he nedi cal evidence preponderates in favor of the
claimant’s current condition being causally related to
her pre-existing cervical condition.

During her testinmony, the claimant adamantly
deni ed having residual problens with her cervical spine
after her surgical fusion in June of 2002. However, as
previously discussed, the nmedial record is wought with
reported statenments by the claimnt that she suffered
fromchronic residual synptons associated with her pre-
exi sting condition and surgery. Furthernore, the
claimant testified that she was term nated from her
enpl oynent with the respondent enpl oyer because she was
unable to work and ultimtely accunul ated too many
absences. In addition, the claimant testified that she
is currently unable to work due to her pain. However,
the claimant admtted that she applied for and began
recei ving unenpl oynent benefits shortly after her
enpl oynent was term nated. Moreover, the clai mant
admtted that she applied for social security disability

benefits while she was receiving unenpl oynent benefits
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and was deni ed. Questions concerning the credibility of
wi t nesses and the weight to be given to their testinony
are within the exclusive province of the Comm ssion.

Wite v. Geggqg Agricultural Ent., 72 Ark. App 309, 37

S.W3d 649 (2001). When there are contradictions in the
evidence, it is within the Conm ssion’s province to
reconcile conflicting evidence and to determ ne the true
facts. 1d. Due to the nunerous inconsi stencies between
statenent that the claimant made during testinony and
statenents she nade to nedi cal professionals during the
course of her treatnent, the claimant’s testinony shoul d
be given little weight. Unfortunately, the clai mant was
her only witness and the record is otherwi se devoi d of
obj ective nedical evidence that establishes that the
claimant’ s need for additional nedical treatnent,
specifically spinal fusion surgery, is causally related
to the claimant’s conpensable injury.

Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. MKI NNEY, Comm ssi oner



