BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F308394

GEORGIA SHOE, EMPLOYEE CLAIMANT
CUSTOM-PAK, INC., EMPLOYER RESPONDENT
TRISSEL, GRAHAM & TOOLE, INC., TPA RESPONDENT

OPINION FILED JULY 12, 2005

Upon review before the FULL COM SSION, Little Rock, Pul aski
County, Arkansas.

Cl ai mant represented by HONORABLE JOHN BARTTELT, Attorney at
Law, Jonesboro, Arkansas.

Respondent represented by HONORABLE WLLI AM C. FRYE,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

This case conmes on for review by the Ful

Comm ssion from an appeal by the respondents from a deci sion
by an Adm nistrative Law Judge filed on Novenber 8, 2004,
finding, in relevant part, that the claimant has overcone
the rebuttabl e presunption that her work related injury was
substantially occasioned by the use of illegal drugs. Mre
specifically, the Adm nistrative Law Judge found that even

t hough the clai mant’s post-accident drug test was positive

for the presence of marijuana (THC) netabolite, the clai mant
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proved that she was not under the influence of this drug at

the time of her accident.

Qur carefully conducted de novo review of this
claimin its entirety reveals that the clainmant has failed
to overcone the rebuttable presunption that her injury of
July 31, 2003, was substantially occasioned by the use of an
illegal drug. Therefore, the decision of the Adm nistrative
Law Judge is hereby reversed and this claimis denied and
di sm ssed.

The clai mant sustained a |l eft open wist fracture
on July 31, 2003, when she failed to shut down and | ock out
a CP72 nol di ng machi ne before attenpting to renove plastic
flashing that had becone tangled in the conveyor belt. The
cl ai mant was transported by anbul ance to Law ence Menori al
Hospital, where she received energency nedical treatnment for
her injury. Thereafter, the claimant was transferred to
St. Bernard's Regional Medical Center, where she underwent
surgery on her left wist perfornmed by Dr. Brian D ckson.
The cl ai mant was di scharged fromthe hospital wthout
conplications on August 1, 2003. Later reports from

Dr. Dickson reveal that the claimant experienced difficulty
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in healing fromher wounds, possibly because of her
conti nued snoki ng.

Hospital records from St. Bernard’ s indicate that
the cl ai mant deni ed any drug use. Furthernore, a clinic note
fromher followup treatnent wwth Dr. Di ckson on August 6,
2003, indicates that the claimant deni ed any drug use.
However, the results of the drug test conducted on July 31,
2003, at the energency roomof St. Law ence Hospital,
reveal ed positive for marijuana (THC) netabolite. In
accordance with published conpany policy, the claimnt’s
enpl oynent was term nated and further nmedical benefits for
her injury were controverted.

The claimant’ s co-worker and “coach”, Ms. Teresa
gl esby, acconpanied the clainmant to the hospital after her
injury. Ms. Ogleshy testified that the claimnt confided to
her at that tinme that she feared | osing her job because she
could not pass a drug test. Another w tness, Ofice Manager,
Lynn Curtis, testified that during their first conversation
concerning the claimant’s post-injury drug test, the
cl ai mant deni ed ever having used marijuana. Ms. Curtis
stated that the claimant expl ained that she had been exposed

to marijuana use, but that she had not personally used
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marijuana. Ms. Curtis testified that during a subsequent
conversation wth the claimant regarding her term nation and
deni al of benefits, the claimant commented that she “knew
when they saw her drug screen” that she would not receive
medi cal benefits in association with her injury.

Furthernore, the clainmant admtted that she did not tell her
co-workers that she snokes narijuana on a regular basis for
fear that she would be fired. The claimant adm tted that she
told Ms. gl esby that she could not pass her drug test. The

claimant also admtted having lied to Ms. Curtis about her

drug use.
| told her | did not snoke it
[marijuana]l. | tried to tell her it was
a contact high. | tried to save ny job.

In regards to her drug use in general, the
claimant testified that she snokes marijuana on the weekends
wi th her husband, and that snoking marijuana “rel axes her.”
Moreover, the claimant testified that she “felt fine” even
after snoking “one or two” marijuana cigarettes. The
cl ai mant deni ed that snoking marijuana inpairs her judgenent
or inpedes her ability to discharge her work duties in a

safe manner. The claimant’s testinmony concerni ng why she did
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not turn the conveyor belt off prior to trying to renove the
| odged plastic, however, contradicts these assertions. For
exanple, the claimant testified:

| don’t know why | didn't do it this

time. ... One of those split second
decisions, | guess. ... Sonetines | just
don’t think

Al t hough the clainmant insisted that she only
snokes marijuana on the weekends, she confessed that she
understood that she woul d not receive worker’s conpensation
benefits if she admtted to drug use during the work week.

The record, including the testinony of Ms. Curtis
and copi es of conpany policy concerning drug use and safety
violations, confirnms that the claimant know ngly viol ated
conpany policy in regard to the use of illegal drugs and the
proper use of machinery.

Q Soas | - - as we sit here today, do

you agree with ne that what you were

doing that night [July 31, 2003] was

contrary to what you were trained to do.

A. Yes, sir.

Q Contrary to conpany policy?

A. Yes, sir.
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Q And the two things that were contrary
to conmpany policy were snoking marijuana
and then not turning the conveyor off?
A. Yes, sir.

Q And you knew t hat when you went into
work that nmorning that if you had a drug
test, you would have tested positive,
because you knew you still had marijuana
in your systenf

A. Yes, sir.

Prior to the passage of Act 796 of 1993, it was
t he enpl oyer's burden to prove that an enpl oyee's acci dent

was caused by intoxication or drug use. Express Hunman

Resources 111 v. Terry, 61 Ark. App. 258, 968 S.W2d 630

(1998). However, Act 796 of 1993 shifted this burden of
proof by requiring the enployee to prove by a preponderance
of the evidence that al cohol or drug use did not
substantially occasion the injury, if alcohol or drugs were
found in his body after an accident. 1d. Arkansas Code
Annot ated section 11-9-102(4)(B) (Repl. 2002 & Supp. 2003)
deni es conpensation "unless it is proved by a preponderance
of the evidence that the alcohol, illegal drugs, or
prescription drugs utilized in contravention of the

physician's orders did not substantially occasion the injury
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or accident."” The Conmi ssion is required to determ ne

whet her the appellant has nmet her burden of proof in

rebutting the presunption. Waver v. Witaker Furniture Co.,
55 Ark. App. 400, 935 S.W2d 584 (1996). Mbreover, whether a
rebuttabl e presunption is overconme by the evidence is a
question of fact for the Conm ssion to determne. |d.
Questions concerning the credibility of wtnesses
and the weight to be given to their testinony are within the

excl usive province of the Comm ssion. Wiite v. Gedqg

Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649 (2001).
Furthernore, the Comm ssion is not required to believe the
testinony of the claimnt or any other w tness, but may
accept and translate into findings of fact only those
portions of the testinony that it deens worthy of belief.
Id. The record reflects that the claimant openly admtted
that she lied about her drug use in order to “save her job.”
The record further reflects that the claimnt nade a
del i berate choice to snoke marijuana knowi ng that it was
strictly against conpany policy and could result in her
term nation. Moreover, the claimnt confessed that she uses

a significant anmount marijuana on a routine basis. Aside

fromthe established fact that the claimant was willing to
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lie in certain situations, the fact that she routinely
engaged in illegal drug use severely di m nishes her
credibility; and because the claimant’s testinony represents
the only first-hand testinony regardi ng her drug use, her
credibility is crucial. For exanple, anong other things, the
cl ai mant woul d have the Comm ssion believe that she had not
snoked marijuana since the weekend prior to her accident.
Further, the claimant woul d have the Conm ssion believe that
fatigue fromlong work hours with little rest attributed to
her decision to violate conmpany policy: specifically, not
shutting down and | ocking out of her machine before trying
to renove tangled plastic. The cl ai mant woul d have the

Comm ssi on believe these assertions, in spite of her

adm ssions ot herw se. For exanple, by her own adm ssion, the
cl ai mant knew that it was mandatory for her to | ock-out of
her machi ne before trying to renove the plastic flashing,
and that failure to do so could result in termnation
Further, the claimant knew that she was subject to drug
screening and that a positive result could result in
termnation. In addition, after having admtted to

Ms. gl esby that she had used marijuana, she later lied to

Ms. Curtis in order to avoid being fired. The cl ai mant
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testified that she was aware that a person may test positive
for marijuana for several weeks after use. In addition, the
cl ai mant knew t hat her worker’s conpensation benefits
depended upon her testifying that she had not used marijuana
in close tenporal relation to her injury. In summary, the

cl ai mant has proven herself to be a situational liar, and
her testinony is, therefore, not credible. Furthernore, the
claimant has failed to present evidence that she had not
snoked marijuana in close tenporal relation to her injury.
However, the evidence conclusively establishes that the

cl ai mant had marijuana netabolites in her systemprior to
her injury. Therefore, the claimant has failed to rebut the
presunption that her injury was causally related to her use
of illegal drugs.

Despite argunment to the contrary, short of a life
and death situation, there is no “credible” reason to
violate safety procedures. Safety procedures are inplenented
in order to avoid needless injuries to enpl oyees, such as
the one sustained by the claimant. The fact that the
cl ai mant nmade t he consci ous decision to viol ate conpany
policy, know ng the possible consequences of her actions,

shows that her judgnent was inpaired at the tinme of her
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injury. Furthernore, the claimant admtted that she snoked
marijuana routinely on the weekends, and that she often
removed the flash material w thout properly shutting down
the machine. This regular |ack of good judgenent on the
claimant’ s part suggests that her reasoning skills were
often inpaired, likely as a result of her admitted routine
use of marijuana.

Cl ai mant argues that she had been working a
substantial period of tinme preceding the incident of
July 26, which caused her to suffer fromfatigue. C ainmant
contends that fatigue, and not the influence of marijuana,
was the main reason for the claimant’s failure to shut down
her machine properly. This argunent fails, primarily because
the clai mant was accustomed to working the graveyard shift,
t hat havi ng been her normal shift for nearly three years.
Furthernore, the claimant testified that she routinely
worked from 11l p.m through 7:20 a.m, each day of her
shift. Therefore, the claimnt had the opportunity to go
home and rest between each shift.

Finally, the claimant testified that it was comon
for her to pull flashing out of the machine “50 tines or

nmore” per each shift. The claimant further testified that,
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contrary to conpany policy, enployees generally did not stop
the machine in order to pull out lighter pieces of flashing.
Therefore, we could easily attribute the claimant’s failure
to shut down her machine before attenpting to renove the
flash material as reckless disregard for conpany policy. The
fact remains, however, that the claimant tested positive for
mari j uana cont enporaneously with her accident. In addition,
the claimant admtted that she snoked marijuana at honme on a
regul ar basis, and she had the opportunity to go hone

bet ween each shift.

Based on the evidence presented in this case, we
find that the claimant has failed to overcone the rebuttable
presunption that her accident was occasi oned by the use of
illegal drugs. Therefore, for all of the reasons stated
herein, we find that the decision of the Adm nistrative Law
Judge is hereby reversed and this claimdenied and
di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Majority reverses the Adm nistrative Law

Judge’ s decision finding that the claimant suffered a
conpensabl e injury and would be entitled to receive
tenporary total disability benefits from August 1, 2003,
until the expiration of her healing period and return to
wor k. More specifically, the Majority reverses the

Adm ni strative Law Judge’s finding that the claimant’s
injury was not substantially occasioned by the use of
illegal drugs. | find that the claimant has overcone the
rebuttabl e presunption that her injury was substantially
occasi oned by the use of illegal drugs. Therefore,
respectfully dissent.

The cl ai mant worked as a machi ne operator for the
enpl oyer. The claimant’s job required her to, on occasion,
remove flash, which is excess plastic, fromthe machine.
This woul d involve pulling the flashing out of the top of
t he conveyor belt and could occur up to 50 tines per shift.
The enpl oyer had a safety policy in place requiring workers

to shut down the nmachines prior to renoving the flash



Shoe - F308394 - 13-

however, on occasion that policy was not followed in
deference to tinme considerations. Primarily the clai mant
woul d pull lighter weight flash w thout stopping the
machi ne, but would stop it to pull out heavier, flash.

The cl ai mant worked from 11:00 p.m to 7:20 a. m
on Sunday through Friday norning. On Saturday, July 26,
2003, on her schedul ed day off, the claimant snoked
mari j uana. The cl ai mant had snoked marijuana on ot her days
she was not schedul ed to work, but had never snoked it at
wor K.

On Thursday, July 31, 2003 the claimant went to
work early because she was responsi ble for training another
wor ker. At around 6:25 a.m, the clainmant attenpted to
untangl e a piece of flash. She did not shut the machine
down. Her left hand slipped as she was renoving the flash
and as a result, her hand was caught in the machi ne. The
claimant imrediately told the operator next to her to stop
t he machi ne, but she had al ready sustained a broken wi st
with a fracture.

Teresa (gl esby, enpl oyer coach, took the clai mant
to the hospital. On the way, the claimant told Ogl esby that

she knew she had marijuana in her system She also told
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gl esby that she was not a, “good person on the weekends.”
When admtted to the hospital, no nedical personnel made any
notation that the clai mant appeared to be under the

i nfluence of drugs. There is also no indication that the
claimant told nedical personnel she was under the influence
of marijuana at the time of the injury. The cl ai mant
subnmitted to a drug test. It was positive for marijuana.

An investigation of the injury occurred and the
claimant readily admtted she had violated the safety policy
by failing to stop the machi ne before renoving the flash.
After finding out she had failed the test, the claimant told
Ms. Curtis that she had not snoked marijuana and that she
had a “contact” high from bei ng around soneone el se that
snoked marijuana. The cl ai mant was informed that she woul d
still be discharged due to testing positive for illegal
dr ugs.

The Majority finds that the clainmant is not a
credi ble witness and that her conscious violation of the
safety policy and drug testing policy is sufficient evidence
to support a finding that her injury was substantially

occasi oned by illegal drug use.
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In this instance, there is no dispute that the
cl ai mant bears the burden of rebutting that her injury was
substantially occasioned by the use of drugs or al cohol.
However, the Majority finds that the claimant did not rebut
the presunption. | find that the claimnt did rebut the
presunption and that her injury was not substantially
occasi oned by the use of alcohol or drugs.

First, the Majority finds that the claimant’s
violation of policy indicates that her injury was
substantially occasi oned by the use of al cohol or drugs.
find that the two have no correlation. Wiile |I do not
di spute that the claimant violated the enployer’s drug
testing policy and safety policy, that does not indicate
that she was under the influence of drugs at the tinme of her
injury or that her prior use of marijuana in any way caused
or contributed to the accident. As the claimnt credibly
testified she did not snoke in the days preceding the
accident, and the enployer has not offered any proof that
t he clai mant was under the influence of illegal intoxicants
at the time of the injury or that her prior drug use
contributed to the accident, | find that the claimant’s

injury was not substantially occasioned by the use of drugs.
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The claimant testified that she used marijuana on
t he weekends but not during the work week. The cl ai mant
admtted telling Ogl esby that she used marijuana on the
weekends. gl esby further testified that there is a, “no
tol erance” policy with regards to drug testing. The cl ai mant
admts she was aware that she woul d be di scharged due to
violating the drug testing policy and admts she told
gl esby she snoked on the weekend. The clai mant further
testified that she was aware that the marijuana woul d stay
in her systemfor 30 to 60 days after ingesting it. The
claimant’ s statenents to Ogl esby were in direct conflict to
her own best interest, and indicate the claimant was aware
she woul d |ikely be discharged for violating the drug
testing policy. Despite this, and the fact that QOgl esby was
a “Coach” and presumably in a managerial position, she
confided in her, indicating that her statements to gl esby
were likely truthful, despite the claimant’s |ater,
contradictory statenent to Curtis that she did not snoke
marijuana. | find that the clainmant |ikely made that
statement to Curtis in a last ditch effort to save her job
and that her statenment in no way di m nished her other

testi nony.
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The respondent argues that the claimant’s own
uncorroborated and contradictory testinony is insufficient
to adequately rebut the presunption that her injury was
substantially occasioned by the use of drugs. |I find that
the claimant’ s testinony is corroborated by testinony
regardi ng her behavior and the nedical reports. It is
unrefuted that as soon as the claimant’s wist got caught in
t he machi ne she told another worker to stop the machine,

i ndi cati ng she was not inpaired. Additionally, the nedical
reports fail to nention any type of inpairnent of the
claimant. In fact, the report taken fromthe date of the
incident indicates the claimant is, “alert,” and notes no
sensory or notor deficits.

Furthernore, the claimant was acconpani ed by
gl esby to the hospital, yet gl esby provided no testinony
i ndi cating that she observed any unusual behavior on the
part of the clainmant. The claimant al so spoke with Curtis at
the hospital and Curtis did not provide any testinony
i ndi cati ng she believed the claimant was inpaired. Since
Curtis was ultimately the person that discharged the
claimant for failing the drug screen, | find that she likely

woul d have testified as to any unusual behavior on the part
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of the claimant at the tinme of the hearing; particularly
since she had already received the drug test results. An

i nvestigation was performed regarding the injury and the

cl ai mant was training sonmeone on the date of her injury,
indicating it is unlikely that the clai mant woul d have been
able to snoke nmarijuana w thout that person’s know edge or
wi t hout exhibiting any signs of inpairnment. Furthernore, no
ot her enpl oyees provided any testinony that the clai mant
seened inpaired, indicating that is |ikely due to no one

Wi t nessi ng such behavi or.

Wth regards to the Majority’s finding that the
claimant’s violation of the safety policy indicates she was
inmpaired, | find that violation of a policy on one occasion
does not warrant such a finding, particularly when the
claimant is near the end of her shift, and when the cl ai mant
provi ded a credi ble reason for violating the policy.

The claimant testified that while it is against
the policy to renmove, “flash” w thout stopping the machine,
she often did so in order to reduce her production tine. The
claimant further indicated that she made a “split decision”
to renove the flash w thout stopping the machine. Both of

t hese expl anations are plausi bl e expl anations of why any
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enpl oyee woul d consciously violate the safety policy while
not i npaired.

The respondent argues that the enployer did not
tolerate safety violations and that other enpl oyees did not
enpl oy the sanme nethods used by the claimant. As such, |
find it curious to note that the claimant was not di scharged
i medi ately after her injury, which is when she first
admtted to violating the safety policy. In fact, Curtis
waited three days after learning of the violation to get the
drug test results and only then did she discharge the
cl ai mant .

The respondent relies on three cases in supporting
its position. Though the Majority does not specifically rely
on any of the three cases, | wll nonethel ess address them

The respondent first relies on ERC Contractor Yard & Sal es

v. Robertson, 35 Ark. 63, 977 S.W 2d (1998). The respondent

argues that ERC stands for the proposition, that,

“the claimant nust present nedical
reports, testinony by his supervisors
and treating physicians to support the
conclusion that the injury was not
substantially occasi oned by the use of
illegal drugs or al cohol as opposed to
the C aimant’s own corroborated
testinmony.”
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First and forenost, | find that ERC, in no way
requires that the claimant provide testinony of physicians,
supervi sors, and corroborative nedical reports to overcone
the rebuttable presunption. Instead, it indicates those were
nerely factors the Court considered in that particul ar case.

In ERC, the claimant was a constructi on worker
that fell fromscaffolding some 10 to 15 feet in the air. An
al cohol test was given after the injury and one of the
doctor’s at the hospital noted that the clainmant had a
slight snell of alcohol on his breath. The claimnt’s bl ood
tested as having a bl ood-al cohol content of less than .01%
The enpl oyer argued the fall was due to a seizure caused by
al cohol withdrawal. The court found that due to the presence
of alcohol in the claimant’s bl ood, the clainmant had to
overcone the rebuttabl e presunption that his accident was
not substantially occasioned by the use of al cohol. The
court went on to find that the claimant had over cone that
hurdle. I n a suppl enmental opinion, Judge Judith Rogers,

i ndicated that the clainmant’s testinony that he had not
consuned al cohol near the tinme of the injury was
corroborated by other w tnesses and that the clainmant had a

| ow bl ood al cohol level. Id.
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In the aforementioned case, | fail to see any
| anguage indicating that the claimant would be required to,
“present nedical reports, testinony by his supervisors and
treating physicians,” in order to overcone the rebuttable
presunption. Furthernore, in this instance the claimant’s
nmedi cal reports show no visible sign of inpairnment after the
time of injury and the enpl oyer presented no w tnesses
i ndi cating the cl ai mant appeared to be inpaired which both
corroborate the claimant’s testinony that she did not snoke
during the days precedi ng the accident.

The respondent next relies on Wodall v. Hunnicutt

Construction, 340 Ark. 377, 12 S.W3d 630 (2000). In

Wodal |, the claimant was working on a “rickety” scaffold
and fell. The claimant tested positive for cocaine
nmet abolites. At the time of the hearing, the clainant
adm tted to snoking crack cocaine the night before the
incident. The Court affirnmed the Conmi ssion’s decision to
find that the claimant had not rebutted the presunption
created by 811-9-102(5)(B)(iv)(b).

| find that the facts of Wodall are substantially
different than the ones in the present case. In Wodall the

claimant adm tted to snoking crack cocaine the night before
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his injury, indicating the tinme of his ingestion of drugs
was very close to the tine of the accident and was |ikely
the reason for his injury. Wereas, in the case presently
before the Comm ssion, there is no evidence indicating that
the cl ai mant snoked narijuana anytine in close tenporal
relationship to her injury. Furthernore, | note in the
present case the claimnt tested positive for marijuana, a
drug known to stay in the systemfor |engthy periods of
time, whereas in Wodall, the Court was dealing with crack
cocai ne.

Lastly the enployer relies on Flowers v. Norman

Oaks Construction Co., 341 Ark. 474, 17 S.W 3d 472 (2000).

In Flowers, the claimnt was fram ng a house and fell off
scaffolding. The claimant admitted to drinking six to eight
beers the night before and testified he quit drinking around
11: 00 or 11:30 p.m A paranedic noted the odor of al cohol on
the claimant after the accident. Another w tness indicated
that he had, in the past, seen the claimnt carrying beer in
his coat at work and said that he had found enpty beer cans
of the sane brand at the work site. The Arkansas Suprene
Court found that the claimnt’s accident was substantially

occasi oned by the use of alcohol. In supporting this finding
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the Court noted that the claimant had admtted to drinking
t he night before, that the paranedics noted the clai mant
snel |l ed of al cohol, and that another worker said he found
between six to 12 beer cans on the job site days after the
accident. 1d.

| find that the facts of Flowers are also far
different than the facts in the present case. In the present
case there is no evidence that the claimant was engaging in
I ngesting intoxicants while at work. Additionally, the
claimant did not admt to ingesting marijuana anytinme close
in proximty to the tine of her incident. Furthernore, there
is no evidence that the nedical personnel or those that were
around the claimant after the tine of the incident had
reason to believe the claimant was under the influence of
i nt oxi cant s.

| find the case of Express Hunan Resources |11 wv.

Terry, 61 Ark. App. 258 (1998) to be simlar to the present
case. In Express the clainmant was injured when he was

wal ki ng forward and fell through a hole. At the tine of the
injury the claimant had wor ked seven days straight and was
on his twenty-eighth hour of overtime. The accident occurred

after the claimnt had been at work for approxi mately eight
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and a half hours. The claimant admtted to snoking marijuana
four days before his accident. He tested positive for
marijuana after the accident and offered no expl anation of
t he reason for the outcone of the test. Two workers
testified that soneone who was not inpaired could have an
accident such as the claimant’s. Coworkers also testified
they worked with the claimant the day of the incident and he
did not appear to be inpaired. The Court indicated that even
wi t hout the corroborating testinmony of the claimant’s
cowor kers, "appel | ee’ s testinony al one provi des substanti al
evi dence upon which it could be determ ned that he rebutted
the statutory presunption...” The court al so reasoned t hat
the claimant was unable to see the hole given his job task,
was in his seventh straight day of working, and that he was
fatigued, indicating the court likely attributed part of the
reason for the claimant’s accident due to being fatigued.
Id.

The facts of Express are very simlar to the
current case. In both cases the clainmants had been working a
substantial period of tinme and were many hours into their
shift. In the case of the current claimnt, she testified

that she had worked each day of the week. As such, she was
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in her fifth day of work that week. She indicated that at
the time of the injury she was on her 37'" hour of overtine.
The claimant said that she came in early that day because
she was trai ning soneone and that the accident occurred near
6:30 a.m As the claimnt usually started working at
11: 00 p.m, she had been working for at |east seven and a
hal f hours at the tine of the injury. As such, it is easy to
under stand why she woul d be fatigued, even if that was her
usual schedule. Wiile | note that in Express the clai mant
di d have w tnesses providing corroborating testinony, | also
note the Court indicated that the claimant’s testinony al one
woul d be enough to rebut the statutory presunption. Though
in the present case the claimant did not have anyone testify
that she had not ingested drugs the day of the injury, there
is no evidence indicating that she had the tinme or
opportunity to snoke nmarijuana on her shift. Additionally,
no witnesses or nedical reports make any indication that the
cl ai mant seened to be inpaired.

Utimately, | find that the claimant’s injury was
caused by her own failure to stop the machi ne pursuant to
conpany policy. However, | find that failure was |ikely due

to fatigue and due to attenpting to neet production guotas
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rather than due to being under the influence of marijuana.
Wil e the claimant shoul d have stopped the machi ne before
pulling out the flash, her failure to do so does not

i ndi cate that her judgnment was inpaired. The nedical reports
fromthe accident provide nothing to indicate the clai mant
was i npaired. The testinony of the clainmant’s coworkers, who
saw the claimant imedi ately after the accident, also fai

to show that the clainmant was under the influence of
intoxicants at the tinme of the injury. Therefore, | find
that the claimant’s injury was not substantially occasioned
by the use of drugs. For the reasons previously discussed, |

respectfully dissent.

SHELBY W TURNER, Conm ssi oner



