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REBECCA Y. SM TH,
EMPLOYEE CLAI MANT

WAL- MART STORES, | NC
SELF- I NSURED EMPLOYER RESPONDENT

OPI NI ON FI LED MARCH 3, 2005

Upon revi ew before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SHANNON MJSE
CARRCLL, Attorney at Law, Hot Springs, Arkansas.

Respondent represented by the HONORABLE TOD C. BASSETT,
Attorney at Law, Fayetteville, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent appeal s an opinion and order of the
Adm ni strative Law Judge filed March 1, 2004. 1In said
order, the Adm nistrative Law Judge nade the follow ng
findings of fact and concl usions of |aw

1. There was a July 5, 2003, enployer-
enpl oyee rel ati onshi p.

2. The tenporary total disability/partial
disability rate is $128.

3. The claimant has proven by a preponderance
of the evidence that she sustained a
conpensabl e specific incident |lunbar strain

on July 5, 2003, arising out of and in the
course of her enploynent.

4. The respondent is responsible for al
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reasonabl e and necessary nedi cal treatnent
t he clai mant has sought for her conpensabl e
[ unbar strain injury, to include Dr. Atta's
care, physical therapy, energency room
visits and nedication fromJuly 5, 2003

t hrough Cct ober 3, 2003.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

W therefore affirmthe March 1, 2004 decision of
the Adm nistrative Law Judge, including all findings of
fact and conclusions of |aw therein, and adopt the
opi nion as the decision of the Full Comm ssion on
appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the | awful
rate fromthe date of the Admi nistrative Law Judge's
deci sion in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the
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provi sions of Ark. Code Ann. § 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Conmi ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anpunt of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe nmgjority
opinion finding that the claimant sustained a specific
i nci dent conpensable injury on July 5, 2003. In an
opi nion dated March 1, 2004, the Adm nistrative Law
Judge awarded benefits to the claimant for al
reasonabl e and necessary nedi cal treatnent associ ated
wi th her conpensable injury. The respondent appeals the
conpensability of this claim and denies liability for

medi cal benefits associ ated therewth.
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A carefully conducted de novo review of this
claimreveals that the clainmant has failed to prove by a
preponderance of the credi ble evidence that she
sust ai ned a specific incident back injury, nanely a
| unbar strain, on July 5, 2003, arising out of and in
the course of her enploynent. Therefore, | find that the
deci sion of the Adm nistrative Law Judge shoul d be
reversed and nedi cal benefits denied.

The claimant is the young nother of three
small children. On July 5, 2003, the clai mant was
wor king as a cashier for the respondent enpl oyer when
she reportedly felt a sudden pain in her |ower back as
she turned to pick up a container of sodas. The cl ai mant
states that she attenpted to i mrediately notify her
front end supervisor (CSM by flipping on her register
light. When her CSM did not respond to her light, the
claimant | eft her register and inforned himthat she had
hurt her back. The clai mant was taken off of her
regi ster and placed on an express register. After
approximately fifteen to twenty mnutes at the express
regi ster, the claimnt states that she inforned another
manager of her problem and that she was then reassigned
to the fitting roomwhere she could sit down. The

claimant testified that fitting roomduty is assigned
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primarily to enployees with Iight duty restrictions.
After about ten mnutes there, the clainmnt was
reassigned to front door, where she stayed the remai nder
of her shift.

The follow ng norning, July 6, 2003, the
claimant called a nenber of managenent to informthem
that she was “still in quite a bit of pain,” and that
she planned to seek nedical attention. The clai mant
states that she was instructed to first cone to the
store and fill out the proper paperwork, which she did.
The cl ai mant was then seen at the energency roomof St.
Joseph’s Hospital, where X-rays reveal ed no fractures,
degenerative changes, or other abnormalities. The X-rays
showed, however, that the clainmnt has grade O
spondyl ol i sthesis at L5. The cl ai mant was prescri bed
pai n nmedi cati ons and nuscl e rel axers.

On July 7, 2003, the claimnt presented to
Dr. Mchael K Atta with synptons of pain, tingling, and
nunbness radi ating fromher |ower back into her right
leg. In his report of this visit, Dr. Atta noted that
the clai mant descri bed the pain associated with her
injury as foll ows:

The patient states that she sustained pain

whi ch was severe enough that she dropped to
her knees.
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It is noted that the record is void of any
evidence that the claimant literally “dropped to her
knees” at the tine of her alleged accident. Furthernore,
ot her exaggerated statenents nmade by the claimant are
found throughout the record.

The cl ai mant contends and the record reflects
t hat the cl ai mant experienced back pain during her shift
at Wal-Mart on July 5, 2003, which she reported to her
supervi sors. The record reflects that the clai mant
filled out an enployee injury report on July 6, 2003.
Thereafter, the claimant consistently reported to
nmedi cal service providers and treating physicians that
she injured her back while lifting a case of sodas while
at work for the respondent enployer. Therefore, it would
appear that the claimant has nmet her burden of proof
that she sustained an injury arising out of and in the
course of enploynent, identifiable by tine and pl ace of
occurrence, which caused her physical harm and which
requi red nedi cal services. However, at the hearing in
Novenber of 2003, the claimant’s fl oor supervisor, M.
Joel Kimery, Jr., testified in contradiction to the
claimant’ s testinony regarding her work rel ated incident
on of July 5, 2003. Specifically, M. Kinmery testified

as foll ows:
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contact w

acci dent,

Q Dd M. Smith come to you at sone point
during your shift and have a conversation with
you?

A. Sonet hi ng about her back was hurting, you
know. That was about it: Her back was hurting.

Q Can you renenber her exact words?

A | really can't. It’s been too — It was
somet hi ng about her back was hurting.

Q Well, did you take her comment to nmean t hat
she was reporting a work injury?

A | really didn't because | hear conplaints
from people quite often — - you know, “My head
hurts”;”My feet hurt.” You know, there’s a big
difference in saying, “I’mhurt,” and “I’m
hurting,”

Upon further questioning concerning his

th the claimant on the evening of her alleged
M. Kinery testified as foll ows:

Q Subsequent to your contact with Ms. Smith
tw ce that evening, did she ever tell you
directly, at a later date, what she was doing
when she says she hurt her back?

A. No.

Q D d she have a discussion with you about
her prior nedical history?

A. When she was putting her noney away that
ni ght, she said that she had back probl ens
before and that her husband was bringi ng her
back nedi cation and that she had scoli osis.

The cl ai mant deni ed nmaki ng the above

statenments to M. Kinery, and she stated that the

medi cation that her husband had in fact brought her on
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the evening of July 5, 2003, nanely Hydrocodone, had
been prescribed to her for TM.

A cl oser exam nation of the claimant’s
testi nony shows ot her inconsistencies. For exanple,
t hr oughout her extensive treatnment for her all eged back
injury, the claimnt continually conplained of worsening
back pain and debilitating synptons. However,
conprehensi ve nedical testing consistently showed nornma
physi ol ogi cal findings, and that the claimnt’s
conplaints sinply did not match her objective nedical
test results. Mreover, the claimnt insisted that she
was so debilitated due to her back problens, that
bet ween July 5'" and August 28'" of 2003, she was
physically unable to work restricted duty, which
consi sted mainly of answering phones for the respondent
enpl oyer. The claimant, therefore, quit her job with the
respondent enpl oyer near the end of August. Furthernore,
medi cal records show that as of Septenber 30, 2003,
subj ective nedical testing showed an overall regression
in the claimant’s progress, including such synptons as
severe back pain ranging froman eight to a nine on a
ten point scale; extrenely limted range of notion; and,
pain down both thighs up to the knee bilaterally. At

that tinme, the clai mant was “hunched over at about a 20-
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degree antefl exed posture,” her |ateral bending was at
about 5 degrees bilaterally with pain, she was unable to
extend and | unbosacral fexion was only at about 40-
degrees, and she appeared to have redevel oped the
hyperest hesia to pal pation “all over her back.” Based
upon the findings of this examnation, Dr. Atta
recommended, in part, that the claimant continue her
current work restrictions, including four hour shifts.
Yet, by m d- Novenber of 2003, the claimant’s condition
had i nproved so dramatically that she was enpl oyed full -
time, sonetinmes working as many as 50 hours a week,
typi ng and answering phones for a new enpl oyer. The

cl ai mant worked for her new enpl oyer for approximtely
five to six weeks. She testified that her reason for

| eaving that job was due to her son’s hospitalization,
as opposed to her own physical condition.

The cl ai mant was questi oned extensively about
her reasons for ultinmately |eaving her enploynment with
t he respondent. Upon direct exam nation, the clai mant
stated that she experienced difficulty performng “the
phone job” due to her occasionally being required to
hang up clothes left at the fitting room However, upon
re-direct examnation, the claimnt admtted that the

true reason she resigned her enploynent with the



Smth - F307282 10

r espondent

back prob

i n August of 2003, had little to do with her

ens. The claimant’s testinony regarding this

issue is as foll ows:

wi t hdr awn,

A. The reason | left is for the fact that,
when |’ m supposed to be on light duty, 1’ m not
supposed to be doing everybody else’'s job. MWy
job was |ight duty.

Q So you were asked to do nore, over and
above?

A. Yes, | was.

Q Do you have a little flexibility in your
lifestyle such that you don’t have to put
yoursel f through this sort of thing and that
you don’t have to injure yourself further
wor ki ng a j ob?

A. Correct.

Q You didn’'t just get up and | eave WAl - Mart
because you decided, “I just don’t want to
wor k today”; did you?

A. No. | just decided it wasn't worth the
fight — the hassle that | was having to go

t hr ough.

Q And were you having to go through a fight
and a hassl e?

A. Yes, nma’ am
After relevancy objections were nade and
the clai mant continued ..

Q ... [T]lell ne what hassles you were having
to go through.

A Well, having to put up with — "Il try to
put this in a nice way — a form of sexual
harassnment, but not quite a form
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Q Was your back causing you trouble? D d that
have anything to do with why you didn't work a
full 4-hour shift?

A. It was causing trouble, but not quite as
bad. ... | could have dealt with it at work.
But there was a lot of retaliation and stuff

| i ke that going on.

Q So back up for a mnute because now you're
telling ne that, part of the tinme when you
were | eaving your work at Wl -Mart, you were

| eavi ng because you were being harassed and
not because your back was bothering you?

A It was, but it wasn't quite as bad as the
harassi ng and stuff.

Mor eover, |ater questioning reveal ed
i nconsi stenci es between the claimant’s history of
nmedi cal treatnent and her testinony regardi ng prior back
probl enms. For instance, the clainmant denied ever being
treated for a prior back injury, however, an energency
roomreport dated April 23, 2002, reveals that the
cl ai mant was di agnosed, in part, with “nuskoskel et al
pain to | ower back,” which the clainmant attri buted
solely to a UTl, and for which she received a
prescription for Vicodin. However, on Cctober 17, 2002,
the claimant reported to the ER with new conpl ai nts of
| ower back pain with nuscle spasns. The ER report of
this visit states, “She [clainmant] has no known injury,

however, she does have three small children age 6 nonths
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to 7 years of age, and admits to lifting them
frequently.” The claimant was di agnosed with acute back
strain and sent hone with a prescription for Valium and
Vi codi n.

In a letter fromthe claimant’s case nanager
dated July 16, 2003, Dr. Atta responded affirmatively
when asked whether the claimant’s “twi sting injury” on
July 5, 2003, could have been 51%responsible for a
slight bulge at L4-5 revealed fromthe claimnt’s recent
MRI. However, Dr. Atta later recanted this opinion in a
letter to the respondent’s attorney, in which he wote:

| have reviewed Ms. Smith's nedical records,
i ncluding the records you provi ded of her
enmergency roomvisits on April 23, 2002;

Oct ober 17, 2002; and March 4, 2003.

Wth this information of the above energency
roomvisits, which I was not aware of while
seeing the patient, | cannot definitely state
that the injury sustained on July 5, 2003 was
the cause of the slight central bulging of the
L4-L5 disc as noted on the MRl scan perforned
on July 11, 2003. Even though it is possible
that the twisting injury on July 5, 2003 nay
have caused the slight bul ging nentioned, it
is also very possible that she nay have
sust ai ned the bul ging on an earlier occasion,
because of the docunentation of |ow back pain
on two earlier occasions.

Even Dr. Atta, who was the claimant’s primary
treati ng physician throughout the course of her
treatment, was conpelled to reevaluate his opinion

concerning the exact nature of the claimnt’s back
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probl em when presented with new i nformati on concerning
the claimant’ s nedi cal history.

Questions concerning the credibility of
W tnesses and the weight to be given to their testinony
are within the exclusive province of the Conm ssion.

Wiite v. Gegg Agricultural Ent., 72 Ark. App 309, 37

S.W3d 649 (2001). When there are contradictions in the
evidence, it is within the Comm ssion’s province to
reconcile conflicting evidence and to determ ne the true
facts. 1d. The Conmission is not required to believe the
testinmony of the clainmant or any other w tness, but may
accept and translate into findings of fact only those
portions of the testinony that it deens worthy of
belief. 1d. The inconsistencies between the i nformation
that the claimnt provided to doctors during the course
of her treatnent, and her statenments given during
testinmony, cast serious doubt upon the claimnt’s
credibility. Mreover, the claimant’s | ack of
credibility conbined with the | ack of objective nedical
findings, |eads reasonable mnds to concl ude that
per haps her synptons were never quite as severe as she
woul d have everyone to believe.

In conclusion, the claimant clains to have

i njured her back at work on July 5, 2003, while picking
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up a case of sodas, which in turn, caused her such

| medi ate and severe pain that she “dropped to her
knees.” In contradiction to the claimnt’s statenents,
her supervisor, Joel Kinery, renmenbers that the clai mant
told himthat her back was hurting during her shift on
July 5, 2003, but he denies that she reported to him
that she had injured her back. Furthernore, M. Kinery
remenbers that the claimant |ater informed himthat she
had prior problens with her back, perhaps congenital in
nature. Second, in spite of conprehensive nedical tests
whi ch showed no objective basis for the claimant’s

wor seni ng synptons, the clainmant’s condition continued
to subjectively deteriorate to the point where she
becane debilitated.

Based upon the above and foregoing, | find
that the claimant has failed to prove by a preponderance
of the evidence that she sustained a specific incident
injury on July 5, 2003, arising out of and in the course
of her enploynent with the respondent. Therefore, |

respectfully dissent fromthe mgjority opinion.

KAREN H. McKI NNEY, Conm ssi oner



