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Deci sion of Admi nistrative Law Judge: Reversed.

OCPI NI ON AND ORDER

Respondent No. 1 appeals a decision of the

Adm ni strative Law Judge filed on Decenber 14, 2004, wherein
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the Admi nistrative Law Judge nade the follow ng findings of
fact and concl usi ons of | aw

1. The Arkansas Wrkers'

Conpensati on Comm ssion has jurisdiction
of the parties and subject nmatter of
this claim

2. Pursuant to the stipulations of the
parties and the record, the enploynent
rel ati onship existed at all pertinent
times, including April 25, 2002; the
cl ai mant suffered a conpensable injury
to her neck on that date; the benefit
rate for total disability was $425. 00;
and an attorney’s fee for controversion
is onwed on tenporary total disability
benefits paid for a period from

Cct ober 21, 2002, until on or about
Sept enber 6, 2003.

3. The preponderance of the evidence
shows that as a result of the claimant’s
conpensabl e neck injury she continued in
a healing period and was totally

i ncapacitated to earn wages, so that she
is entitled to tenporary tota

disability benefits, for a period that

i ncl uded Septenber 9, 2002, and

conti nued through Oct ober 20, 2002.

4. The preponderance of the evidence
shows that on April 25, 2002, the

cl ai mant suffered a conpensable injury
to her hip and left |leg, arising out of
and in the course of her enploynent,
est abl i shed by nedi cal evidence
supported by objective findings, for
which she is entitled to benefits,
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i ncl udi ng reasonably necessary nedi cal
and rel ated expenses.

5. As a result of her conpensable hip
and leg injury, the claimant remained in
a healing period and was totally

i ncapacitated to earn wages, so that she
is entitled to tenporary tota

disability benefits, fromon or about
Sept enber 6, 2003, until a date to be
det er m ned.

6. The respondents have controverted the

paynent of benefits hereinafter awarded

and the claimant’s attorney is entitled

to the maxi num statutory attorney’ s fee

t her eon, payabl e one-half by the

cl ai mant and one-hal f by the

respondents.

This claiminvol ves a dispute over benefits for
two possible injuries arising fromthe sane work rel ated
accident. One of those injuries, a neck injury, was an
adm ttedly conpensable injury for which the respondents paid
appropriate benefits. The second, disputed injury, was a hip
injury which was controverted by the respondent. In his
Qpi nion, the Adm nistrative Law Judge found, in rel evant
part, that the claimant has nmet her burden of proof

pertaining to the conpensability of her alleged left hip

injury. In accordance with this finding, the Adm nistrative
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Law Judge awarded nedi cal benefits for the reasonabl e and
necessary treatnment of the claimant’s left hip and | eg
condition. In addition, the Adm nistrative Law Judge awarded
the claimant tenporary total disability benefits fromon or
about Septenber 6, 2003, until a date yet to be determ ned.
Finally, the Adm nistrative Law Judge awarded the cl ai mant
additional tenporary total disability benefits for her neck
injury, from Septenber 9, 2002, through Cctober 20, 2002.

Qur carefully conducted de novo review of this
claimin its entirety reveals that the clainmant has failed
to prove by a preponderance of the evidence that she
sust ai ned a conpensable left hip and leg injury as a result
of her enploynent activities on April 25, 2002. Therefore,
the claimant is not entitled to benefits associated with her
left hip and I eg condition. Furthernore, the claimant has
failed to prove that she is entitled to tenporary tota
disability benefits related to her neck injury as above
descri bed.

Respondents have stipul ated that the clai mant

sustai ned a conpensabl e neck injury on April 25, 2002.
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According to the record, the claimant was in a supply closet
reachi ng above her head for sone boxes, when the boxes fell,
striking the claimnt on the head and causing her to stunble
backwards. The claimant reportedly | ost her bal ance, tri pped
on some boxes in the floor behind her, fell into sone
shel ving, and | anded on her left side. The clai nant
originally contended that she had sustained a neck injury as
a result of this incident. The respondents accepted the
conpensability of the claimant’s all eged neck injury and
paid all reasonabl e and necessary benefits associ ated
therewith. In the neantinme, the claimant presented with
conplaints associated wth her | ower back, left hip, and her
left leg. The clainmant stated up until the time of her
heari ng that she had sustained an injury to her |ower back
as a result of the April 25'" incident. However, at her
heari ng the clai mant announced that she sustained a
conpensable injury to her left hip and leg as a result of
that incident, rather than an injury to her |ower back.

The medi cal record reveals that the claimant has a

conpr ehensi ve history of conplaints regarding her left hip
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and | eg, which pre-dates her injury of April 2002. For
exanple, in June of 1995 the claimant presented to the
Columbia Famly Cinic with conplaints of “lower back pain
and neck pain x3 weeks.” A report of that visit reads, in
pertinent part, as foll ows:

Had of f and on over |ast few years.

never x-rayed. Concerned sonet hing

serious going on and requesting x-rays

today. ... On exam does have a | ot of

tenderness in | ower back and upper neck

area. Paraspi nous nuscles are very

tender. ... Cannot renenber specific

injury. Wke up with it. Takes Advil.

Lower back very tender at L4/5 area.

H story of 4-wheeler accident, where

| anded on | ower back about 3 years ago.

Has had di sconfort ever since.

Pursuant to that exam nation, the clainmnt was
di agnosed with cervical degenerative disc disease, cervica
and | ower back pain, and |unbosacral strain. The clai mant
was next seen for |eft shoul der and arm pain on Decenber 16,
1997. Based upon his exam nation of the clainmnt, the
claimant’s primary treating physician, Dr. Janes Adanetz,
stated that she had apparently “nmade sone progress” with

t herapy and nedi cati on. Then, on January 30, 1998, the
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claimant was reportedly involved in a notor vehicle
acci dent, which apparently aggravated her condition. There
was sone concern by her exam ning physician, Dr. Dan
Dillard, that the claimant had suffered danage to her |eft
knee as a result of that MVA. As noted by Dr. Dillard during
her foll ow up appoi ntnment, the claimant was experiencing
mld disconfort in her left lower |leg with occasional
swel |'i ng.

In a clinic note dated Febraury 16, 1998,
Dr. Adanetz reported that the claimnt had a “new pain in
t hat she has sone pain in her left hip that radi ates down
toward the knee and she has a pain around the knee. She al so
has pai n across her | ow back.” The claimant continued to
report worsening synptons pertaining to her back and her
left hip and | eg throughout the course of her treatnent over
t he next several weeks. On March 4, 1998, the cl ai mant
underwent her first cervical surgery. On March 27, 1998,
Dr. Adanetz reported that the claimant seened to be “doing

extrenely well” after her neck surgery, and that her chief
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conpl aint was of |ow back pain. Dr. Adanetz described the
claimant’ s conplaints of pain as foll ows:

She conpl ai ned nore today about her | ow
back. She apparently has had sone pain
mainly off to the left side. This is in
the area of the left SI joint. She does
get sonme pain that radiates all the way
down the | eg, however.

Dr. Adanetz prescribed the claimant Flexiril and
recommended that they would try an SI joint injection should
her conplaints persist. As of Septenber 29, 1998,

Dr. Adanetz reported swelling and bruising of the claimant’s
| eft knee, which resulted fromthe clai mant having “taken a
fall where the left leg wanted to give out on her.” In

addi tion, Dr. Adanetz stated:

This is a lady who | operated on for a
neck problemearlier this year. She
seens to have done nicely fromthat. She
has had a little back trouble which she
has nmentioned to me on a coupl e of
occasions, but it was not bothering her
back enough at the tinme that she wanted
to do anything. ... She does get quite a
bit of pain in her posterior buttocks
and left thigh, particularly on the |eft
side and so she is really nore
interested in pursuing this now.
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Suspecting that the claimant may have a herni ated
disc in her |ower back, Dr. Adanetz ordered an MRI. This
study reveal ed “very slight bul ging discs and sone facet
di sease” in the claimant’ s |unbar spine. During her
April 19, 1999, exam nation, the clainmant reported new
conplaints of pain in her neck and left arm which her
doctor planned to treat “synptomatically.” By August 2,
1999, the claimant was show ng i nprovenent with her neck
conplaints, but she was still reporting nunbness in her |eft
| eg, particularly around the knee, and even down around the
SI distribution. The clainmant continued to be treated by
Dr. Adanetz for reportedly worsening pain in her neck, left
arm | ower back, and her left leg. In June of 2001,

Dr. Adanetz was considering scheduling an epidural steroid
injection. Prior to this occurring, however, the clai nant
was involved in another MVA on August 31, 2001. Thereafter,
Dr. Adanetz proceeded with the steroid injection. The record
reflects that the claimant was next seen for her synptons

after her work related injury in April of 2002.
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The claimant’s first reported synptons foll ow ng
her accident of April 2002, were primarily related to her
neck. The clai mant eventually had her second cervi cal
surgery, which like her first neck surgery in 1998, had good
results inrelieving the claimant’s synptons. Then, on
Cct ober 22, 2002, approxinmately six nonths after her work
related incident, Dr. Edward Saer reported that the clai mant
was experiencing “nunbness in the left | eg bel ow the knee

and down into the toes.” “Initially,” continued Dr. Saer,
“the pain was in the | ower back and SI region, but it has
noved nore distal now.” An MRl done at SVI on May 28, 2002,
however, as reviewed by Dr. Saer, was unrenarkabl e.
Therefore, Dr. Saer assessed the claimant with a “probable”
strain. On Cctober 30, 2002, a total body bone scan reveal ed
“probable” mld degenerative changes of the claimnt’s | ower
cervical spine with otherwise normal results. In spite of
her worsening conplaints, in his report dated January 31,
2003, Dr. Adanetz concurred with Dr. Saer that there was no

apparent “major problent with the claimant’s |unbar spine.

Further, in a letter dated March 10, 2003, Dr. Adanetz
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stated that he had not evaluated the claimant’s hip enough
to forman opinion as to whether the claimant’s conplaints
are related to her injury of April, 2002.

In April of 2003 the claimant received a | unbar
epidural steroid injection. It was at that tine that
Dr. Adanetz placed an indefinite lifting restriction on the
clai mant of no nore than 10 pounds. The cl ai mant conti nued
to be treated by Dr. Adanetz for |ow back and left hip and
| eg synptonms until he released her to Dr. Joseph on July 18,
2003. Dr. Joseph had exam ned the claimant on June 18, 2003,
at which tinme he assessed her with left sacroliliitis. On
Septenber 4, 2003, Dr. Saer exam ned the claimnt and stated
t hat “She describes nunbness in her left thigh that seenms to
be gradually worsening. It is going all the way down to the
heel .” Dr. Saer further stated that a recent MRl of the
claimant’ s | unbar spine reveal ed facet arthrosis fromL3-4
to L5-S1, with m|d desiccation. The claimant was eval uat ed
by Dr. Brent Sprinkle, D.O, in Septenber of 2003, who
assessed her, in part, with piriforms syndrone, for which

he ordered therapy and a nerve conduction study.
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Dr. Sprinkle treated the claimant conservatively with

physi cal therapy, hone exercises, steroid injections, and
medi cations. Dr. Sprinkle eventually added |left greater
trochanteric bursitis to his diagnosis of the claimant’s
condition, for which he prescribed her a nuscle stimulator.
In an office note dated June 17, 2004, Dr. Sprinkle noted
that the claimant’s SI synptons were greater than 51%
related to her fall at work two years earlier. However

Dr. Sprinkle admtted during his deposition that he could
not recall the claimant having informed himof her previous
medi cal probl ens, synptons, accidents, or otherw se, which
may have affected her current synptons. Further,

Dr. Sprinkle admtted that havi ng known about the claimant’s
previ ous nedi cal problenms m ght have affected his opinion
concerning whether the claimant’s conplaints are related to
her work related incident. Finally, Dr. Sprinkle admtted

t hat he does not consider his treatnment of the claimant to
be a worker’s conpensation issue. On July 15, 2004,

Dr. Sprinkle wote that the claimant had not reached maxi mum

medi cal i nprovenent.



Smart - F205244 -13-

Ark. Code Ann. 811-9-102(4)(A)(i)defines a
“conpensable injury” as “[a]n accidental injury causing
internal or external physical harmto the body ... arising
out of and in the course of enploynent and which requires
nmedi cal services or results in disability or death. An
injury is ‘accidental’ only if it is caused by a specific
incident and is identifiable by tinme and place of

occurrence.” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase “arising out of
the enpl oynent” refers to the origin or cause of the
accident, so the enployee is required to show that a causa
connection exists between the injury and her enpl oynent.

Gerber Products v. MDonald, 15 Ark. App. 226, 691 S.W2d

879 (1985). Medical opinions addressing conmpensability must
be stated wthin a reasonabl e degree of nedical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000). Finally, the injured party bears the burden of proof
in establishing entitlenent to benefits under the Wrkers’
Conmpensation Act and nust sustain that burden by a

preponderance of the evidence. See Ark. Code Ann. § 11-9-
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102(4) (E) (i) (Repl . 2002): dardy v. Medi-Hones LTC Servs.,

75 Ark. App. 156, 55 S.W3d 791 (2001).

In the instant case, the claimnt alleges that her
present left leg and hip problens resulted from her work
rel ated accident of April, 2002. The record, however,
clearly indicates that the claimant’s left hip and | eg
conplaints started well before her alleged injury of April
2002. As reveal ed above, the claimant had received treatnent
for conplaints identical to those allegedly arising from her
nost recent injury, since, at |least, 1995. For exanple, in
June of 1995 the claimant denonstrated “tenderness in | ower
back and upper neck area” with “very tender” paraspi nous
nmuscl es. Al though the claimant coul d not renenber a specific
injury, she reported that she had been experiencing these
synptonms on and off for several years. In January of 1998,
the claimant was involved in a MA from which her treating
physi ci an was concerned that she had sustai ned danmage to her
| eft knee. Thereafter, the clainmant reported gradually
wor seni ng synptons, including pain and nunbness, related to

her | ower back, left hip, left leg, and SI distribution. The
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cl ai mant continued to report these synptons from 1998 up
until the tinme that she was allegedly injured on her job in
2002. Therefore, the record clearly indicates that the
synptons related to the claimant’s left hip and |l eg were
wel | established by the tine of her work rel ated incident of
April 2002. Furthernore, the clainmant had received

conti nuous and ongoi ng nedical treatnent for these synptons
since at |east 1995. Based upon the above and foregoing, the
claimant has failed to establish by a preponderance of the
evi dence that her left hip and | eg problens are causally
related to her work related incident. Rather, the record
reflects that the claimant’s left hip and | eg problens are
related to sonme pre-existing condition, either of

i ndependent etiology or as a result of some pre-existing | ow
back pat hol ogy.

At the time of her hearing, the claimant w thdrew
her allegation that she had sustai ned a conpensabl e | ow back
injury as a result of the work related incident of April 25,
2002. Therefore, the Adm nistrative Law Judge did not nake a

finding as to the conpensability of the claimant’s
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originally alleged | ow back injury. However, the evidence
preponder at es agai nst the clai mant havi ng sustai ned an
injury to her |low back as a result of her work rel ated

i ncident of April 2002. Rather, the preponderance of the

evi dence indicates that the claimnt’s | ow back problens are
pre-existing, and that they are, nore |ikely than not,
caused by a degenerative condition, and probably exacerbated
by sone type of non-work related incident such as her WA of
1998.

As for additional tenporary total disability
benefits related to the claimant’s neck injury, the clai mant
has failed to prove by a preponderance of the evidence that
she was totally incapacitated from earni ng wages during that
time for which additional benefits have been awarded.

Mor eover al t hough the claimant nmay have still been within
her healing period for her left hip and | eg condition, which
based upon the record possibly appears to be chronic, the
claimant has failed to present evidence that she was stil

wi thin her healing period concerning her neck. Tenporary

total disability is that period within the healing period in
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whi ch an enpl oyee suffers a total incapacity to earn wages.

K1l Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W3d

414 (2002). Based upon a | ack of nedical evidence proving

otherwi se, the claimant has failed to establish by objective

nmedi cal evidence that she is entitled to additional

tenporary total disability benefits for her neck injury.
Based upon the above, the decision of the

Adm ni strative Law Judge is hereby reversed and this claim

is denied inits entirety.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Comm ssi oner
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Conmmi ssi oner Turner dissents.

DISSENTING OPINION

| nmust respectfully dissent fromthe opinion of

the Majority finding that the claimant failed to prove by a
preponderance of the evidence that she sustained a
conpensable left hip and leg injury as a result of her
enpl oynent activities on April 25, 2002. | nust also
respectfully dissent fromthe majority opinion that as a
result of failing to prove a conpensable left hip and | eg
injury, the claimant is not entitled to benefits associ ated
with her left hip and leg condition. Furthernore, |
respectfully dissent fromthe Majority opinion finding that
the claimant failed to prove that she is entitled to
tenporary total disability benefits, related to her
conpensabl e neck injury, from Septenber 9, 2002, through
Oct ober 20, 2002.

This is a dispute for two possible injuries from
t he sanme incident at work, an admttedly conpensabl e neck

injury and a disputed left hip and leg injury.
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The incident occurred on April 25, 2002, when the
claimant was working in a supply closet, boxes fell froma
shel f above, striking her on the head and causing her to
stunbl e backward and fall into shelving, ultimtely |anding
on her buttocks, harder on the |eft side.

The respondents acknow edged that the clai mant
suffered a neck injury and began payi ng benefits, including
t he expenses of the surgery perforned on Septenber 23, 2002,
and a period of tenporary total disability benefits after
the surgery from Cctober 21, 2002, until on or about
Septenber 6, 2003. The respondents al so conceded that an
attorney’s fee was due for the above nentioned period of
tenporary total disability benefits.

The cl ai mant contended that she is entitled to two
addi tional periods of tenporary total disability benefits,
one before and one after the period voluntarily paid by the
respondents. The first period begins Septenber 9, 2002,
before the claimant’s Septenber 23, 2002 neck surgery, and
continues until October 20, 2002. The second period begins

on or about Septenber 7, 2003, and continues until a date
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yet to be determi ned. The claimant further contended that
the incident at work resulted in a conpensable |eft hip and
leg injury for which appropriate benefits should be paid.
The respondents accepted the neck injury as
conpensabl e and began payi ng benefits at the proper rate but
suspended them on Septenber 9, 2002. There is no information
in the record as to why benefits were ceased on that date.
The cl ai mant requested a hearing on January 10, 2003 for the
resunption of tenporary total disability benefits, nedica
benefits and permanent partial disability. Prior to the
hearing the respondents verbally advised that they would
bring the claimant’s benefits current and the hearing was
cancel l ed. A consent order was never signed or entered by
the respondents. It appears fromthe record that the
cl ai mant was paid benefits from Cctober 21, 2002, through
Septenber 6, 2003. It is not clear fromthe record as to why
Oct ober 21, 2002 was chosen as the date to resune benefits.
It is my opinion, that the preponderance of the

evi dence shows that the claimant is entitled to tenporary
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total disability benefits for the tine period from
Septenber 9, 2002, through Cctober 20, 2002.

In order for the claimant to receive tenporary
total disability benefits from Septenber 9, 2002 until
Oct ober 20, 2002, the record nust show that she was within
her healing period and conpletely incapacitated to earn

wages as a result of a conpensable injury. Arkansas H ghway

& Transportation Departnent v. Breshears, 272 Ark. 244, 613

S.W2d 392 (1981).

There is no indication in the record that the
claimant was released to return to work between Septenber 9,
2002 and Cctober 20, 2002. The record reflects that the
clai mant was under the active care of doctors and unable to
wor k since April 25, 2002.

A report fromDr. W Joseph in April 30, 2002,
states that he would recheck the claimant in a week and she
woul d be off work during the interim On May 6, 2002,

Dr. R Joseph reported that he would see the clai mant back
in two weeks and she was to continue to be off work.

Dr. R Joseph referred the claimant to Dr. Adanetz on
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May 20, 2002. There was no indication in that report that
the claimant could return to work.

On June 21, 2002, Dr. Adanetz recommended an MR
scan of the claimant’s cervical spine and commented that if
the scan did not show a “maj or abnormality” in the neck she
could return to work at that point. O course, it would not
be necessary to return the clainmant to work unl ess he
considered her then to have been off work because of the
condition of her neck. After the scan had been perforned
later in June, Dr. Adanmetz wote on July 22, 2002, that he
was reconmendi ng surgery at C4-5. This is consistent with a
“maj or abnormality” in her neck that would prevent her from
returning to work, consistent with his earlier conment. Her
surgery on Septenber 23, 2002, is also an indication that
her condition and ability to work had not inproved since
July 22, 2002. On Cctober 21, 2002, Dr. Adanetz stated: “She
has been of f work now ever since an injury back in Apri
2002.” Dr. Saer’s QOctober 22, 2002, report stated that the

claimant | ast worked on April 25.
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There is no indication that the clai mant was ot her
than within her healing period and totally incapacitated to
earn wages from Septenber 9, 2002 through Cctober 20, 2002.
Therefore, it is ny opinion that the clai mant has net her
burden of proving entitlenent to tenporary total disability
benefits for the above referenced tine period.

The claimant’s cervical spine is not a basis for
the final period of tenporary total disability beginning
Sept enber 6, 2003, since the record indicates that her
heal i ng period had ended and the focus of her nedical care
had shifted to her leg and buttock pain. The claimnt’s
primary treating physician for her neck condition,

Dr. Adanetz, filled out a statenent of disability on

April 4, 2003, which indicated her linmtations, and stated
that her last visit would be April 7, 2003. In his
deposition, he confirnmed that April 7, 2003, was her | ast
visit and that he was then focusing on the left SI joint
which he injected. He also confirned that his note of

July 18, 2003, referring the claimnt back to Dr. Joseph,

was for treatnent of the SI joint or |ower back. Thus, the
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record indicates that the claimnt’s neck injury had
stabilized and had reached the end of the healing period
before the beginning of the final period of tenporary total
disability requested by the claimant.

However, the claimnt also contented that the
final period of tenporary total disability was the result of
a conpensable hip and leg injury caused by the sanme incident
in April, 2002. Because the respondents controverted the hip
and leg condition, the clainmant has the burden of proving
t he occurrence of such an injury, and establishing the
injury by medical evidence, supported by objective findings,
Ark. Code Ann. 811-9-102(4) (D), where objective findings are
considered to be those findings which cannot cone under the
voluntary control of the patient. Ark. Code Ann. 811-9-

102( 16) .

In my opinion, the claimant has met her burden of
provi ng a conpensable injury to her left hip and | eg. The
occurrence itself is hardly in dispute, even though synptons
involving the claimant’s | ow back and | egs were | ess

pressing than her cervical spine problem and possibly nore
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difficult for her physicians to clearly assess. However,
when the clai mant was seen by her physician on April 30,
2002, he noted that she conplai ned of “low back” pain, had
poi nt tenderness over the left SI joint; a positive |left
straight leg raise. H's assessnment al so included “I unbar
spasmi and he prescribed Skelaxin for spasm Dr. Ral ph
Joseph noted on May 6, 2002, that the claimant had devel oped
pain in the left posterior hip with paresthesias down the
back of her left leg intermttently. H's assessnent included
sacroilitis, with sonme intermttent sciatica. H s not
indicated that the claimnt could not sit and do her
conputer work do to sacroilitis. Dr. Ral ph Joseph indicated
that the claimant suffered fromsacroilitis and had received
steriod injection therapy in his May 20, 2002 note.

bj ective findings include the muscle spasmnoted early in
the record and Dr. Sprinkle' s findings when he | ater becane
the claimant’s treating physician for her left hip and |eg
problenms. In his deposition, Dr. Sprinkle testified about

t he exi stence of pal pable tightness in the nuscle when he

pressed it in relation to her piriforms syndrome. He
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descri bed her condition as taut band, alnost |ike a knot-
like feeling in the nuscle itself. He also stated that the
claimant’s piriforms syndrone woul d have been worsened if
her synptons were in fact nore intense after the incident at
work. This is consistent with the claimant’s testinony about
her worsening condition.

Dr. Adanetz wote, on May 22, 2002, that the
claimant felt that her | ow back was worse and felt different
to her than it had been previously. H's note indicated that
t he cl ai mant had undergone physical therapy and a Sl joint
i njection but she thought it actually nade her |ow back
worse instead of better. He noted tenderness around her Sl
joints with the left side being worse. Dr. Adanetz wote
that the claimant may have a Sl sprain, but it had not
responded to the injection and he thought that a MRl of the
| umbar spine should be taken. The MRl report dated May 28,
2002, indicated that the SI joints were not seen well on
either side. On June 21, 2002, Dr. Adanetz indicated that
the claimant has still got pain in her back and even

somewhat down her | egs and she still had sone tenderness



Smart - F205244 -27-

around her left SI joint. He noted that the claimnt said
that the shot from DR Joseph did help a snmall anmount but
she really had done better one tinme with an epidural steroid
injection given to her by Dr. Adanetz. He noted that the
claimant was still having a lot of trouble with nuscle
spasms in the | ow back and neck. The cl ai mant saw

Dr. Adanetz on July 22, 2002, at which tinme he noted that
she was having sonme pain in her |ow back but directed nost
of his comments to her need for a possible cervical spine
surgery.

The record indicates that the claimnt continued
to receive active nedical care that was reasonably necessary
for her left hip and |l eg condition while she was treated for
her neck injury and recovered from her neck surgery.

Dr. Adanetz, eventually, referred the claimant back to

Dr. Joseph for additional care of her left hip and | eg

probl ens. She al so received appropriate nedical attention
fromDr. Saer and Dr. Sprinkle. In ny opinion, the

preponder ance of the evidence, including nedical records and

the claimant’s testinony, shows that the claimant has
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continued in a healing period and has been totally

i ncapacitated to earn wages as a result of her conpensabl e
left hip and I eg condition during the requested second
period of tenporary total disability beginning on or about
Sept enber 7, 2003, and continuing until a date yet to be
det er m ned.

The claimant’s history of prior synptons does not
precl ude the occurrence of a conpensable injury in April,
2002. The record and the claimant’s testinony indicate that
prior to April, 2002, the claimant had synptons invol ving
her | ow back and | egs that had | ast been treated by
Dr. Adanetz on Novenber 19, 2001. It was not necessary for
the claimant to return to the doctor until after she had
been hurt at work in 2002. The nedical record and the
claimant’ s testinony indicated that her synptons were
different at the tine of the injury. Simlarly, in his
deposition, Dr. Joseph stated, “Now, clearly, she had sone
simlar conplaints like in “97 or ‘99 or so, but this seened

to bring on new synptons.” Thus, in ny opinion, the



Smart - F205244 -29-

preponder ance of the evidence shows that the clai mant
suffered an injury during the incident in April, 2002.

Based on the foregoing, | find that the claimant
proved by a preponderance of the evidence that she is
entitled to tenporary total disability benefits for the tine
period from Septenber 9, 2002, through October 20, 2002. |
also find that the claimant has net her burden of proving a
conpensable injury to her left hip and leg, for which she is
entitle to benefits. Finally, | find that the preponderance
of the evidence, including nedical records and the
claimant’ s testinony, shows that the claimant has continued
in a healing period and has been totally incapacitated to
earn wages as a result of her conpensable left hip and |eg
condition during the requested second period of tenporary
total disability beginning on or about Septenber 7, 2003,
and continuing until a date yet to be determ ned.

Accordingly, for those reasons set forth above, |

respectfully dissent fromthe majority opinion.

SHELBY W TURNER, Conmi SSi oner



